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Memorandum 
TO: Scott and Stacy Lowry, Property Owners 

Rick Abboud, City Planner  

FROM:  Melissa Jacobsen, MMC, City Clerk 

DATE:  May 14, 2021 

SUBJECT: Notice of Appeal of the Planning Commission Decision of Zoning Permit 1020-782 
issued for the property located at 541 Bonanza Avenue, Homer, Alaska 

 
An appeal to the Board of Adjustment has been filed by Frank Griswold regarding the Planning Commission Decision 
on Appeal of Zoning Permit 1020-782 issued for the property located at 541 Bonanza Avenue, Homer, Alaska.  
 
The appeal appears to be compliant with Homer City Code Sections § 21.93.070 and 21.93.080 and a copy is included 
with this notice. 
 
In accordance with HCC §21.93.520 the appeal record will be prepared within 30 days of this notice. Notification will 
be provided when the record is complete. The appeal will be heard by the Board of Adjustment within 60 days after 
the appeal record has been prepared.   
 
If you have any questions about this process please contact the City Clerk’s Office. 
 
Cc:  Frank Griswold, Appellant 
        City Manager Dumouchel 
        City Attorney Gatti 
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NOTICE OF APPEAL TO PLANNING COMMISSION RE: ZONING PERMI 
1020-782 

Received 
City Clerk's Office 

or, - 8 2~~J 

City of Homer 

Pursuant to HCC 21.93,20(a) and HCC 21,93,050(c), the 
October 5, 2020 issuance of zoning Permit 1020-782 is hereby 
appealed by Frank Griswold whose address is 519 Klondike Avenue. 
The subject property is located at 541 Bonanza Avenue, Bomer 
Alaska and its legal description is T 6S R 13W SEC 20 Seward 
Meridian HM 0930033 Glacier View SUB NO 23 Blocks 8 9 & 10 Lot 
24A, The owners of the subject property are Scott and Stacy 
Lowry, 907 Daly Road, Ojai, CA. Mr , Griswold owns several lots 
in close proximity to the subject lot, including his residence 
at 519 Klondike Avenue. The subject structure is/was a Connex 
shipping contai ner which constitutes a nuisance under HCC 
21.18.080 and could diminish both the value of Mr, Griswold's 
real property i n the CBD and his enjoyment of that property• 
Mr. Griswold has objected to t he subject structure from the day 
it was ill egally deposit ed onto the subject lot. Zoning Permit 
1020-782 should be vitiated and the subject structure removed. 

Allegations of Error 

1. Planning Technician Travis Brown did not have the authority to 
i ssue Zoning Permit 1020-782. HCC 21.70.030(a). 

2 . Contr ary to the caption on Zoning Permit 1020-782, the 
subject structure does not constitute "New Construction." 

3. The subject structure, allegedly a single family residence, 
is not allowed on the subject l ot because the lot already 
contains a single family dwelling . HCC 21.18.030(j) requires a 
conditional use permit for more than one building containing a 
permitted principal use on a lot. 

4. The subject structure violates HCC 21.18.080. 

5. Application procedures set forth under HCC 
not fully complied with. 

21. 70~020 were 

6. The proper fee was not paid in violation of HCC 21 . 70.060. 

7. Requirements of the zoning code and other applicable laws and 
regulations were waived in violation of HCC 21.70.030. 
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8. Zoning Permit 1020-782 was not obtained prior to commencement 
of the activity for which it was required in violation of HCC 
21. 70.0l0(b). 

9. The former driveway was vacated when two lots were combined 
into one and a new (second) driveway permit was not obtained in 
violation of HCC ll.08.040(a) . 

DATED: October 8, 2020 

Frank Griswold 
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Staff Report 20-58 

 
TO:  Homer Planning Commission  

THROUGH: Rick Abboud, City Planner 

FROM:  Julie Engebretsen, Deputy City Planner 
DATE:  September 2, 2020 

SUBJECT: Conditional Use Permit (CUP) 20-14 

 

Synopsis The applicant proposes to add a second mobile home to a lot with an existing 

mobile home.  A Conditional Use Permit (CUP) is required per HCC 21.18.030(c).  

 

Applicant: Scott and Stacy Lowry 
 907 Daly Road 

 Ojai, CA 93023 

Legal Description:  LEGAL T 6S R 13W SEC 20 SEWARD MERIDIAN HM 0930033  
GLACIER VIEW SUB NO 23 BLOCKS 8 9 & 10 LOT 24A 

Parcel ID: 17710421 

Size of Existing Lot: 12,017 square feet. 
Minimum lot size in the CBD is 6,000 square feet.  

Minimum lot size for a mobile home park is 3,000 square feet per unit. 

Zoning Designation: Central Business District     

Existing Land Use: Residential mobile home 
Surrounding Land Use:  North:   Residential, mobile homes 

 South: Residential 

 East: Residential  
 West: Residential 

 

Comprehensive Plan: Goal 1 Objective C: Maintain high quality residential 

neighborhoods; promote housing choice by supporting a variety of dwelling options. Promote 

infill development in all housing districts. 

 

Wetland Status: No wetlands mapped 

Flood Plain Status: Zone D, Flood Hazards not determined 

BCWPD: Not within the Bridge Creek Watershed Protection District 

Utilities: Public utilities service the site. 
Public Notice: Notice was sent to 50 property owners of 40 parcels as 

shown on the KPB tax assessor rolls. 
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ANALYSIS:  The current property is one large lot. At one point it was two lots, but the interior 
lot line was vacated in 1993 so the current configuration is one large lot. Staff brings this to the 

Commission’s attention because it is possible for the applicant to re-subdivide the lot, and 

have one mobile home on each lot without a conditional use permit.  
 

The applicant placed a ‘connex’ single family dwelling on the property on July 20th, 2020. No 

zoning permit was applied for, so the structure is in violation of city code.  Staff contacted the 

land owner to inform them of the need for a zoning permit and a conditional use permit. The 
land owner then submitted a conditional use permit. If this CUP is approved, in addition to any 

CUP conditions, the land owner will need to apply for and receive a zoning permit to bring the 

structure into compliance.  
 

 
Photo 1. Existing Mobile Home, and planned shared driveway. 
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Photo 2. Existing Mobile home and new mobile home. Under the CUP, this driveway access 

would be eliminated, and a fence erected. Both homes would use the eastern driveway. 

 

 

 
Photo 3. East view of structure 
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Photo 4. South or back side of the dwelling. 

 

 
 

Mobile Home Park Review 

City code is provided below, with responses italicized. See Right of way Plan Drawing for 
depiction. 

 

21.54.010 Standards for mobile home parks – General. 

This article establishes minimum standards governing mobile home parks. [Ord. 08-29, 2008]. 

21.54.020 Where allowed. 
Mobile home parks will be allowed only in those zoning districts that list mobile home parks as 

permitted or conditionally permitted. [Ord. 08-29, 2008]. 

Response: HCC 21.18.030(c) allows for mobile home parks with an approved conditional 

use permit. 

21.54.030 Spaces and occupancy. 

a. Only one mobile home or duplex mobile home shall occupy a space. 

 Response: Only one home occupies each space. 

b. More than one space may be located on a lot, subject to the following: Each space for a 
mobile home shall contain not less than 3,000 square feet, exclusive of space provided for the 

common use of tenants, such as roadways, general use structures, guest parking, walkways, 
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and areas for recreation and landscaping. Spaces designed and rented for duplex mobile 

homes shall have a minimum of 4,500 square feet. [Ord. 08-29, 2008]. 

Response: The property is 12,017 square feet. The western mobile home space is just over 
3,000 square feet. The eastern space is just under 4,300 square feet.   

 

21.54.040 Lot size and setbacks. 

a. Minimum Lot Size. Lots used for mobile home parks shall be no smaller than the minimum 

lot size for the zoning district in which the mobile home park is located. 

Response: The property meets the minimum lot size requirement s per HCC 21.18.040 

(a)(1), of 6,000 square feet. The property is 12,017 square feet. 

b. Setbacks. In addition to the required setbacks from lot lines and rights-of-way applicable to 

the zoning district: 

1. No mobile home in the park shall be located closer than 15 feet from another mobile 

home or from a general use building in the park. 

Response: The existing shed is more than 15 feet from the existing mobile home. The 

mobile homes are more than 15 feet apart. 

2. No building or structure accessory to a mobile home on a mobile home space shall be 

closer than 10 feet from another mobile home, another accessory building or another 

mobile home space. 

Response: The existing shed is more than 10 feet from the existing mobile home. The 

mobile homes are more than 10 feet apart. 

3. Along any vehicular right-of-way within the mobile home park, mobile homes and other 
buildings shall be set back a minimum of 10 feet from the edge of the right-of-way. [Ord. 

08-29, 2008]. 

Response: The driveway entrance is the vehicular right of way within the mobile home 

park.  

21.54.050 Open space and recreation areas. 
A minimum of 10 percent of the total area of all lots used for a mobile home park shall be 

devoted to a common open space for use by residents of the mobile home park. This open 

space shall not include areas used for vehicle parking or maneuvering, vehicle access, or any 

area within a mobile home space. The open space may include lawns and other landscaped 
areas, walkways, paved terraces, and sitting areas. The common open space shall be 

reasonably secluded from view from streets and shall be maintained in a neat appearance. 

[Ord. 08-29, 2008]. 
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 Response: The eastern quarter of the lot has a lawn area. Exclusive of the storage shed, 

there is approximately 3,200 square feet of open space. Ten percent of the total lot area is 

approximately 1,200 square feet of open area.  

21.54.070 Required improvements. 

a. Storage. Not less than 200 cubic feet of covered storage shall be provided for each mobile 

home space (but not necessarily on each space). 

Response: The existing storage shed may or may not be adequate, depending on the 
interior headroom of the space, which is currently unknown. The shed is 8 feet by 10 feet, 

or 80 square feet in area. If there is 5 feet of head room in the shed, then it contains at least 

400 cubic feet of covered storage and would meet this requirement the way it is (8 ft. x 10 

ft. x 5 ft. = 400 cu. ft.).  See Condition 5: Covered storage meeting the requirements of HCC 
21.54.070, not less than 200 cubic feet of covered storage per unit, shall be provided. 

 

b. Perimeter. The land used for mobile home park purposes shall be effectively screened, 
except at entry and exit places, by a wall, fence or other sight-obscuring screening. Such 

screening shall be of a height adequate to screen the mobile home park from view and shall be 

maintained in a neat appearance. 

Response: The western lot line is screened by alders. The northern property line along 

Bonanza Ave will have a six foot wooden fence.  

Condition 7: Plant or screen the eastern and southern property lines with a fence or 

combination evergreen and deciduous plantings to provide effective screening. 

c. Water and Sewer. All mobile homes in the park shall be connected to water and sewage 

systems before they are occupied. Evidence shall be provided with the application for a mobile 

home park that the park will meet the standards of the Alaska Department of Environmental 

Conservation. [Ord. 08-29, 2008]. 

Response: City water and sewer connections have been made and approved by the Public 

Works Department. 

21.54.080 Access and parking. 

a. Access. Each mobile home space shall be directly accessible by a vehicle from an internal 

street without the necessity of crossing any other space. Direct vehicular access from public 

streets to a mobile home space is prohibited. 

Response: The mobile home park has a single point of access onto Bonanza Ave. The 

portion of the driveway immediately on the property is the internal street.  

b. Parking. A minimum of two parking spaces shall be provided for each mobile home space. 

An additional common parking area for guests shall be provided with one space for every four 

mobile homes. [Ord. 08-29, 2008]. 
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Response: Two spaces per home and one additional guest space are provided for a total 

of five parking spaces. 

21.54.090 Street standards. 
a. Circulation. The internal street system of a mobile home park shall provide convenient 

circulation by means of minor streets and collector streets. Dead-end streets shall be provided 

with an adequate turning circle at least 80 feet in diameter. 

Response: The internal street system for the two mobile home terminates in parking for 
one mobile home space, and driveway access for a second space. There is adequate 

maneuvering area within the property. 

b. Street Widths. The width of internal streets shall be adequate to accommodate the 

contemplated traffic load, and no less than the following minimums: 

  
Minimum 

Width 

(in feet) 

Collector streets with no 
parking 

28 

Minor streets with no parking 22 

 

 Response: The shared driveway access to Bonanza Ave is 22 feet wide.  

 
c. If utilities are planned to be in or next to streets, additional width may be required by the 

Commission to accommodate the utilities. [Ord. 08-29, 2008]. 

Response: Utilities are already installed within existing public rights of ways and utility 

easements. 

21.54.100 Standards for mobile homes. 
Each mobile home structure, whether located in a mobile home park or on an individual lot, 

shall meet the following standards: 

a. The mobile home shall contain sleeping accommodations, a flush toilet, a tub or shower and 

kitchen facilities, with plumbing and electrical connections provided for attachment to public 

utilities or approved private systems. 

 Response: Condition: The applicant shall provide evidence that both homes meet the 

requirements of this section.  

b. The mobile home shall be fully skirted and, if a single-wide unit, shall be tied down with 

devices that meet State standards. [Ord. 10-01(S) § 4, 2010]. 
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Response: Condition 4: Both mobile homes shall meet the requirements of HCC 

21.54.100. 
 

 

 

 
 

The criteria for granting a Conditional Use Permit is set forth in HCC 21.71.030, Review 

criteria, and establishes the following conditions:   

 
a. The applicable code authorizes each proposed use and structure by conditional use permit 

in that zoning district; 

 
Analysis: The structure meets the definition of a mobile home under HCC 21.030 Definitions. 

 

“Mobile home” or “manufactured home” means a structure, transportable in one or more 
sections: (1) that in the traveling mode is eight feet or more in width or 40 feet or more in length, 

or when erected on site is 320 square feet or more; and (2) that is built on a permanent chassis 

and is designed for use as a dwelling with or without a permanent foundation when the 

plumbing, heating, and electrical systems contained therein are connected to the required 
utilities. A mobile home shall be construed to remain a mobile home whether or not wheels, 

axles, hitch or other appurtenances of mobility are removed, and regardless of the nature of 

the foundation provided. A mobile home shall not be construed to be a recreational vehicle or 

a factory built dwelling. 

“Mobile home park” means one or more lots developed and operated as a unit with 

individual sites and facilities to accommodate two or more mobile homes. 

The structure is considered a mobile home because it is 8 feet wide, 45 feet long, and 360 

square feet. It is connected to city water and sewer and is fully equipped as a dwelling unit. It 

could be picked up via crane and moved again by truck in the future and is therefore 

transportable in one or more sections. 
 

HCC 21.18.080(c) further discusses shipping containers in the CBD. 

 
HCC 21.18.080(c) Nuisance standards states c. Commercial vehicles, trailers, shipping 

containers and other similar equipment used for transporting merchandise shall remain on 

the premises only as long as required for loading and unloading operations, and shall not be 
maintained on the premises for storage purposes unless screened from public view. 

 

The subject structure is no longer functional as a shipping container as it has been modified 

with doors and windows. It has further been retrofitted to serve as a residential dwelling.  
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Finding 1:  HCC 21.18.020(m) authorizes mobile homes, and HCC 21.18.030(c) 
authorizes mobile home parks if approved by a Conditional Use Permit. 

 

 
b. The proposed use(s) and structure(s) are compatible with the purpose of the zoning district 

in which the lot is located. 
 

The purpose of the Central Business District is primarily to provide a centrally located area 
within the City for general retail shopping, personal and professional services, educational 

institutions, entertainment establishments, restaurants and other business uses listed in this 

chapter. The district is meant to accommodate a mixture of residential and nonresidential 

uses with conflicts being resolved in favor of nonresidential uses. Pedestrian-friendly designs 
and amenities are encouraged. 

Applicant: There are other homes adjacent to this property.  

Analysis: The purpose of the Central Business District includes accommodating a 

mixture of residential and non-residential uses. A mobile home park is a form of 
residential use. 

Finding 2: The proposed use and structures of the mobile home park are compatible 

with the purpose of the district.  

c. The value of the adjoining property will not be negatively affected greater than that 
anticipated from other permitted or conditionally permitted uses in this district. 

Applicant: We are improving the property and cleaning up the overall appearance. This 
is a first step to our plans to improve the property. 

Analysis: Several uses in the CBD have the potential to have a greater negative impact 

on property values. A club or drinking establishment could generate noise during hours 
objectionable to residential uses, and affect the value of the adjoining land as a 
residential use.  

Finding 3:  A two unit mobile home park is not expected to negatively impact the 

adjoining properties greater than other permitted or conditional uses. 

 

d. The proposal is compatible with existing uses of surrounding land. 
 

Applicant: Similar to the surrounding homes and land. 
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Analysis:  The residential use is compatible with the existing surrounding homes. 

However, the new structure is currently unpainted and generally in an unattractive, 
incomplete state. Staff recommends the following conditions: 

 

1. All development must be completed by August 1, 2021. This includes painting, 
skirting, porch construction and complete site development as shown on the site 

plan and project elevations.  

2. The zoning permit and CUP may only be extended by the Planning Commission. 

3. Failure to complete development by August 1st may result in a zoning violation and 
fines until the structure is removed or brought into compliance.  

 

Finding 4:  The proposal when completed is compatible with existing uses of 
surrounding land which include single family homes and mobile homes on individual 

lots. 

 
 e. Public services and facilities are or will be, prior to occupancy, adequate to serve the 

proposed use and structure. 

Finding 5:  Existing public, water, sewer, and fire services are adequate to serve the 
mobile home park. 

f. Considering harmony in scale, bulk, coverage and density, generation of traffic, the nature 

and intensity of the proposed use, and other relevant effects, the proposal will not cause undue 

harmful effect upon desirable neighborhood character. 

 
 Applicant: Impact will be very minimal. Also, the guest house is very small and tucked 

away in the property. 

Analysis:  Desirable neighborhood character could be described by a portion of the 

Purpose statement for the district, which includes the accommodation of residential 

uses. Individual mobile homes as well as mobile home parks are listed permitted and 
conditionally permitted uses within the district.   

Finding 6:  The Commission finds the proposal will not cause undue harmful effect 

upon desirable neighborhood character as described in the purpose statement of the 
district, when conditions 1-7 are met. 

g. The proposal will not be unduly detrimental to the health, safety or welfare of the 
surrounding area or the city as a whole. 

 

Analysis:  City utilities, police, fire and road maintenance services are available and 
adequately serve the lot.  
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Finding 7:  The proposal will not be unduly detrimental to the health, safety or welfare 

of the surrounding area and the city as a whole when all applicable standards are met 
as required by city code. 

 

h. The proposal does or will comply with the applicable regulations and conditions specified 
in this title for such use. 

  

 Analysis:  Utility connection permits have been acquired. If a CUP is granted, a zoning 

permit must be applied for and approved to bring the property into compliance. 
 

Finding 8:  The proposal shall comply with applicable regulations and conditions 

specified in Title 21. 
 

i. The proposal is not contrary to the applicable land use goals and objectives of the 

Comprehensive Plan. 

Analysis:   Goals of the Land Use Chapter of the Homer Comprehensive Plan include 

Goal 1 Objective C: Maintain high quality residential neighborhoods; promote housing 

choice by supporting a variety of dwelling options.  Promote infill development in all 

housing districts. Conditions 1-7 address the current state of the property and require 
project completion within a specific timeframe. The current incomplete structure does 

not meet the comprehensive plan goal of a high quality residential neighborhood. With 

completion of the structure and planned improvements including skirting, painting and 
a fence, the new structure will be closer to meeting the intent of the Comprehensive 

Plan. 

Finding 9:  The proposal when completed in adherence to the conditions set forth by 
this permit is not contrary to the applicable land use goals and objects of the 

Comprehensive Plan. The proposal aligns with Goal 1 Objective C and no evidence has 

been found that it is not contrary to the applicable land use goals and objects of the 

Comprehensive Plan. 

 

j.   The proposal will comply with the applicable provisions of the Community Design Manual 

(CDM). 
Analysis: The outdoor lighting section of the CDM applies.  

Condition 7: Outdoor lighting must be down lit per HCC 21.59.030 and the CDM. 

 
Finding 10:  Project complies with the applicable provisions of the CDM. 

 

HCC 21.71.040(b). b. In approving a conditional use, the Commission may impose such 

conditions on the use as may be deemed necessary to ensure the proposal does and will 
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continue to satisfy the applicable review criteria. Such conditions may include, but are not 

limited to, one or more of the   following:  
 

1. Special yards and spaces:  No specific conditions deemed necessary 

2. Fences and walls:  No specific conditions deemed necessary 
3. Surfacing of parking areas:  No specific conditions deemed necessary.   

4. Street and road dedications and improvements:  No specific conditions deemed 

necessary.   

5. Control of points of vehicular ingress and egress:  No specific conditions deemed 
necessary.   

6. Special provisions on signs:  No specific conditions deemed necessary.   

7. Landscaping: No specific conditions deemed necessary.   
8. Maintenance of the grounds, building, or structures:  No specific conditions deemed 

necessary.   

9. Control of noise, vibration, odors or other similar nuisances:  No specific conditions 
deemed necessary.   

10. Limitation of time for certain activities:  No specific conditions deemed necessary.   

11. A time period within which the proposed use shall be developed:  No specific 

conditions deemed necessary.   
12. A limit on total duration of use:  No specific conditions deemed necessary.  

13. More stringent dimensional requirements, such as lot area or dimensions, setbacks, and 

building height limitations. Dimensional requirements may be made more lenient by 

conditional use permit only when such relaxation is authorized by other provisions of the 

zoning code. Dimensional requirements may not be altered by conditional use permit when 

and to the extent other provisions of the zoning code expressly prohibit such alterations by 
conditional use permit. 

14. Other conditions necessary to protect the interests of the community and surrounding 

area, or to protect the health, safety, or welfare of persons residing or working in the vicinity of 

the subject lot. 
 

PUBLIC WORKS COMMENTS: No comments 

 
PUBLIC COMMENTS: None as of the writing of the staff report. Staff expects comments to be 

provided prior to and at the Commission public hearing. 

 
 
STAFF COMMENTS/RECOMMENDATIONS:    

Conduct a public hearing and consider public testimony.  Approve CUP 20-14 with findings 1-

10 and the following conditions:  
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Staff Report 20-58 

Homer Planning Commission 
Meeting of September 2, 2020 

Page 13 of 13 

P:\PACKETS\2020 PCPacket\CUP\CUP 20-14 Bonanza\SR 20-59 Bonanza.docx 

1. All development must be completed by August 1, 2021. This includes painting, skirting, 

porch construction and complete site development as shown on the site plan and 
project elevations.  

2. The zoning permit and CUP may only be extended by the Planning Commission. 

3. Failure to complete development by August 1st may result in a zoning violation and fines 
until the structure is removed or brought into compliance.  

4. Both mobile homes shall meet the requirements of HCC 21.54.100. 

5. Covered storage meeting the requirements of HCC 21.54.070, not less than 200 cubic 

feet of covered storage per unit, shall be provided. 
6. Plant or screen the eastern and southern property lines with a fence or combination 

evergreen and deciduous plantings to provide effective screening. 

7. Outdoor lighting must be down lit per HCC 21.59.030 and the CDM. 
 

Attachments 

Application 
Site Plan 8.14.20 Right of Way 

Additional Site Photos 

Public Notice 

Aerial Photograph 
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Right of Way Plan
Open Space

Guest Parking

Western Mobile Home Space
Eastern Mobile 
Home Space
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PUBLIC HEARING NOTICE 
 
 
 

Public notice is hereby given that the City of Homer will hold a public hearing by the Homer 
Planning Commission on Wednesday, September 2nd, 2020 at 6:30 p.m. via a virtual meeting, on 
the following matter: 
 
A request for Conditional Use Permit (CUP) 20-14 to allow a mobile home park consisting 
of two mobile homes at 541 Bonanza Ave., Lot 24A Glacier View Subdivision No. 23, SE ¼, 
NW ¼ Sec. 20, T. 6 S., R. 13W., S.M., HM 0930033. A CUP is required according to HCC 
21.18.030(c) mobile home parks. 

 
Anyone wishing to view the meeting packet, attend the virtual meeting, or participate in the 

virtual meeting may do so by visiting the Planning Commission Regular Meeting page on the 
City’s online calendar at https://www.cityofhomer-ak.gov/calendar. This information will be 
posted by 5pm on the Friday before the meeting.  
 
Visit the link above or call the City Clerk’s Office to learn how to provide verbal testimony during 
the meeting via telephone or the Zoom online platform. Written comments can be emailed to 
planning@ci.homer.ak.us or mailed to Homer City Hall, 491 E. Pioneer Ave., Homer, AK, 99603. 
They may also be placed in the Homer City Hall drop box at any time. Comments must be 
received by 4pm on the day of the meeting. 

 
If you have questions or would like additional information about the proposal, please contact 
Travis Brown with the Planning and Zoning Office at 235-3106. If you have questions about how 
to participate in the virtual meeting, please contact Renee Krause with the City Clerk’s Office at 
235-3130. 

 
 
 

NOTICE TO BE SENT TO PROPERTY OWNERS WITHIN 300 FEET OF PROPERTY 
 
 
 

 

 
 
 

VICINITY MAP ON REVERSE 
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Conditional Use Permit 20-14

541 Bonanza Ave ¹
8/18/2020

Disclaimer:
It is expressly understood the City of
Homer, its council, board,
departments, employees and agents are
not responsible for any errors or omissions
contained herein, or deductions, interpretations
or conclusions drawn therefrom. 

City of Homer
Planning and Zoning Department

0 300150
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property owners notified. 
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A second mobile home
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View is from Bonanza Avenue looking south
toward "New Single Story Residence"
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From: Frank Griswold <fsgriz@alaska.net> 

Sent: Wednesday, September 2, 2020 3:34 PM 

To: Department Planning 

Cc: Julie Engebretsen 

Subject: CUP 20-14  

 

CAUTION: This email originated from outside your organization. Exercise caution when 
opening attachments or clicking links, especially from unknown senders. 

CAUTION: This email originated from outside your organization. Exercise caution when 
opening attachments or clicking links, especially from unknown senders. 

Dear Commissioners, 
 
1.  The subject structure does not and cannot as a matter of law constitute a mobile home.  HCC 21.03.040 (not 
HCC 21.030 as cited in Staff Report 20-58) defines mobile home in significant part as a structure that is built 

on a permanent chassis and is designed for use as a dwelling.   The subject Connex was not built on a 
permanent chassis and was not designed for use as a dwelling.  A "chassis” is the base frame of a motor 
vehicle or other wheeled conveyance.  A Connex shipping container is designed to be transported on a trailer 
towed by a truck and therefore has no permanent chassis. (The truck has a permanent chassis and the trailer has 
a permanent chassis but the Connex shipping container does not).  HCC 21.03.040 states in part as follows: "A 
mobile home shall be construed to remain a mobile home whether or not wheels, axles, hitch or other 
appurtenances are removed, and regardless of the nature of the foundation provided.”  It would follow that a 
Connex shipping container shall be construed to remain a shipping container whether or not it is modified into 
a dwelling unit.  According to the Manufactured Housing Institute’s National Communities Council 
(MHINCC), manufactured homes are homes built entirely in the factory under a federal building code 
administered by the U.S. Department of Housing and Urban Development (HUD).  The MHINCC 
distinguishes among several types of factory-built housing: manufactured homes, modular homes, panelized 
homes, pre-cut homes, and mobile homes.  Shipping containers are not designed or manufactured to comply 
with a nationally recognized model building code for site-built housing and the MHINCC does not consider 
modified shipping containers to be factory-built housing of any sort.  Neither does HCC.  Shipping containers 
are considered a nuisance and prohibited in the CBD.  (HCC 21.18.080(c)).  Modifying a shipping container 
does not magically transform it into something else.  No matter how much lipstick one puts on a pig, at the end 
of the day it is still a pig.  The fact that the subject structure may no longer be functional as a shipping 
container is irrelevant.  It belongs in the dump, not in the CBD.  
 
 
2.  At page 3 of Staff Report 20-58 it states “Both homes would use the eastern driveway.”  But 
HCC 21.54.080 mandates that "each mobile home space shall be directly accessible by a vehicle 
from an internal street without the necessity of crossing any other space.  Direct vehicular access 
from public streets to a mobile home space is prohibited.”  HCC 21.03.040 defines street as 
follows:  “Street” means a public thoroughfare including a public street, road or highway of any 
description that affords a principal means of access to abutting property. Street does not include 
alley or driveway.”  (Emphasis added).  Furthermore, HCC 21.54.090 states: “The internal street 
system of a mobile home park shall provide convenient circulation by means of minor streets and 
collector streets.  Dead-end streets shall be provided with an adequate turning circle at least 80 feet 
in diameter.”  The proposed mobile home park contains no minor streets or collector streets and 
therefore cannot be sustained.  Applicants recently removed chain link fencing to install a new 
driveway providing direct vehicular access from Bonanza Avenue to the Connex.  This new driveway 
did not exist prior to the illegal installation of the Connex.  There is no evidence in the record that a 
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driveway permit was issued for the construction of the new driveway and it seems unlikely that it will 
now be abandoned.  The driveway to the east provides direct vehicular access from Bonanza 
Avenue to the other structure on the subject lot. This direct access  from Bonanza to the existing 
structure would be prohibited in a mobile home park under the provisions of HCC 21.54.080 cited 
above.  There is no evidence in the record that a prerequisite driveway permit was issued for that 
driveway either.   
 
 
3. Most building contractors quickly learn that forgiveness is easier to obtain than 
permission.  California contractor  Scott Lowry and his wife had the Connex placed on the subject lot before 
obtaining prerequisite zoning permits thereby violating HCC 21.90.090(a)(3), HCC 21.90.090(a)(6), and HCC 
21.90.090(a)(7).  The applicants are therefore zoning code violators per HCC 21.90.090(c).  Every day upon 
which the act or condition occurs constitutes a separate violation. (HCC 21.90.090(b)).  Violators are subject to 
a fine of not less than $75 and not more than $300 for each violation. (HCC 21.90.100).  The Applicants would 
never get away with such flagrant zoning violations in Ojai California; its Planning Department would likely 
order the immediate removal of the subject structure and/or initiate other measures to enforce its zoning 
code.     
 
 
4. The proposed structure is incompatible with the purpose of the CBD.  The primary purpose of the 
CBD is to provide a centrally located area within the City for general retail shopping, personal and 
professional services, educational institutions, entertainment establishments, restaurants and other 
listed business uses.  The primary purpose of the CBD is not to provide mobile home parks 
for  modified Connex dwellings.  The proposed structure would create conflict with nearby non-
residential uses including Glacierview Garage located at 519 Klondike Avenue which I have owned 
and operated for over 40 years. The design of the modified Connex is not pedestrian-friendly.  One 
has to wonder how horrible and/or illegal a CUP proposal would have to be for Planning Staff to 
recommend its denial.   
 
 
5. The value of adjoining property will likely be negatively affected greater than that anticipated from 
other permitted or conditionally permitted (vs. permittable) uses in the CBD.  HCC 21.71.030 
mandates that the applicant "must produce evidence sufficient to enable meaningful review of the 
application.”   Thus, the applicants have the burden to prove that their proposal will not negatively 
affect adjoining property values greater than that anticipated … etc.   Applicants have not and likely 
cannot meet this burden.  The review criteria prescribed under HCC 21.71.030(c) is excessively 
ambiguous, totally subjective, and requires the applicant to prove a negative fact.  As recently 
argued by counsel for the City of Homer, the law rarely requires a party to prove a negative 
fact.  Hewing v. Alaska Workmen’s Compensation Bd, 512 P.2d 896, 900 n.14 (Alaska 1973).  HCC 
21.18.030(f) lists railroads as a permittable conditional use in the CBD.  Even though no CUP 
application for railroad has ever been applied for or approved in the CBD, is this extremely low bar 
one of the standards for judging whether a different proposal will negatively affect the value of 
adjoining property?  Or is the standard a use that has already been conditionally permitted and 
currently exists? Can it exist anywhere in the CBD or must it exist in the surrounding neighborhood 
of the proposed CUP?  If a proposed use or structure must simply be less deleterious to adjoining 
property values than that anticipated from a freight train then the Commission’s consideration 
of HCC 21.71.030(c) is pointless.  HCC 21.18.010 mandates that conflicts between residential uses 
and nonresidential uses are to be resolved in favor of nonresidential uses so the fact that a drinking 
establishment could adversely affect the value of adjoining residential land is moot because owners 
of residential CBD properties apparently forfeit all of their constitutional property rights to the owners 
of nonresidential properties.   
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6.  The proposal is not compatible with uses of surrounding land.  None of the 
surrounding  land (undefined) contains modified Connex dwellings or mobile home parks.   HCC 
21.71.020(a)(6) required Applicants to provide a map showing neighboring lots (undefined) and a 
narrative description of the existing uses those neighboring lots but they failed to do 
so.  "Neighboring lots" is not synonymous with "abutting lots" and would arguably include all 
properties located within 300 feet of the subject property since the Notice of Public Hearing was sent 
to all (neighboring) property owners within 300 feet. The Commission should not consider this 
application until HCC 21.71.020(a)(6) is fully complied with.  HCC 21.71.020(a)(3) required 
Applicants to provide the legal description of the subject lot but they did not. The Homer City Clerk 
rejected my initial Notice of Appeal re: CUP 14-05 because I neglected to include therein the formal 
legal description of the subject property in addition to its street address and KPB parcel number 
which were included.   
 
 
7.  Existing fire services may not be adequate to extinguish a meth lab fire in a modified shipping 
container dwelling.  No input from HVFD was sought or received.   
 
 
8.  The fact that mobile homes and mobile home parks are listed as permitted uses and conditionally 
permitted uses respectively in the CBD is irrelevant since the proposed use is not a mobile 
home.  Being compatible with the purpose of the CBD is a distinct review criteria and compatibility 
with the purpose of the CBD does not guarantee that the proposal will not cause undue harmful 
effect upon desireable neighborhood character.   If the modified Connex is rented to drug dealers 
this would clearly cause undue harmful effect upon desirable neighborhood character.  Applicants 
assert that the proposed dwelling is to be used "as a guest house to stay in when we visit and have 
family members stay while in town” but this would not be binding on Applicants or future owners 
unless a condition were imposed that the alleged “guest house” not become a rental or put to some 
other more objectionable use.  Note that the Applicants and visiting family members could stay in the 
existing mobile home instead of in the cramped and unsightly Connex which seems better suited to 
drug dealers and miscreants.  A mild earthquake could easily topple the existing fuel oil tank 
(conveniently omitted from the Applicants’ fanciful conceptual drawing) spilling hundreds of gallons 
of fuel oil onto the adjacent property.  No Commissioner or Planning Department employee would 
likely support the approval of CUP 20-14 if they lived next door to the subject Connex.  
 
 
9.  Staff’s analysis pertaining to HCC 21.71.030(g) fails to address whether the proposal will be 
unduly detrimental to the health, safety or welfare of the surrounding area or the city as a 
whole.  The fact that city utilities, police, fire and road maintenance services are available and 
adequately serve the lot may apply to HCC 21.71.030(f) but is irrelevant to HCC 21.71.030(g).  HCC 
21.71.030(g) is one of the review criteria that must be met before the CUP 20-14 can be 
approved.  Staff circuitously asserts that if all applicable standards required by code are met, 
including this one, then this review criteria will be met.  Such a finding is evasive and inadequate.  If 
Connex shipping containers were not considered nuisances and unduly detrimental to the health, 
safety and/or welfare of the surrounding area they would not be prohibited in the CBD under HCC 
21.18.080(c).  
 
10. The proposal cannot comply with the applicable regulations and conditions specified in the zoning code 
unless the subject structure is first removed.  HCC 21.70.010(a)(1) mandates that a zoning permit shall be 
obtained from the City Planner for the errection, construction or moving of any building or structure.  HCC 
21.70.010(b) states: "The zoning permit required by this section shall be obtained prior to the commencement 

of any activity for which the permit is required. Failure to do so is a violation.”  There is no provision in HCC 
for issuing after-the fact zoning permits.  HCC 21.70.070 states as follows: "Nothing in this chapter shall 
relieve the applicant of the obligation to obtain a conditional use permit, sign permit, variance, or 
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other permit or approval required by other provisions of the zoning code. The zoning permit required 
by this chapter shall be in addition to any other applicable permit or approval requirements. If any 
such additional permits or approvals are required, they must be obtained prior to the issuance of the 
zoning permit under this chapter. Thus, CUP 20-14 would need to be approved before the issuance 
of a zoning permit and the structure would have to be removed before that zoning permit could be 
issued.  HCC 21.70.030(c) provides that in granting a zoning permit, no City official or employee has 
authority to grant a waiver, variance, or deviation from the requirements of the zoning code and other 
applicable laws and regulations, unless such authority is expressly contained therein. There is no evidence in 
the record that either driveway permit has been acquired or that the CUP application fee has been paid.    
 
 
11.  The proposal is contrary to many applicable land use goals and objectives of the Homer 
Comprehensive Plan.  Applicants failed to meet their burden of proof that their proposal is not 
contrary to the applicable goals and objectives of the Comprehensive Plan (once again Applicants 
were unreasonably required by city code to prove a negative) and Planning Staff ignored several 
applicable provisions of the Comprehensive Plan with which the proposal clearly does not comport 
while creatively presenting others in a favorable light.  As pointed out on page 1 of Staff Report 20-58, 
Goal 1, Objective C is to maintain high quality residential neighborhoods.  Allowing a Connex shipping 
container to be occupied as a dwelling unit in the CBD is clearly contrary to the goal of maintaining high 
quality residential neighborhoods and potentially sets a precedent would generate an influx of additional 
substandard housing in the CBD. The overly-broad goal of promoting infill development in all housing 
districts is not a legitimate zoning objective because it would support any and all development thus 
defeating the purpose for adopting a comprehensive development plan in the first place.  “Not all of 
the goals articulated by the City can be considered legitimate per se.  For example, any zoning 
change which eases restrictions on property use could be said to further the goal of “ filling in vacant 
places.”  Griswold v. City of Homer, 925 P.2d 1015, 1023 n. 9 (Alaska 1996).  In any event, the 
subject lot is already infilled with a single-family dwelling.  Furthermore, it is not clear that the Central 
Business District constitutes a “housing district” which is undefined in HCC 21.03.040.  Planning 
Staff’s finding that the proposed structure may at some point “be closer to meeting the intent of the 
Comprehensive Plan” is not only damnation by faint praise but inadequate to support the 
prerequisite review criteria i.e., not being contrary to the Comprehensive Plan's applicable land use 
goals and objectives.  Planning Staff’s finding that “no evidence has been found that it is not 
contrary to the applicable land use goals and objects [sic] of the Comprehensive Plan,” while very 
true and therefore automatic grounds for denial of the application for CUP 20-14, appears to be a 
freudian slip.  The photos of the subject Connex that are included in the Commission’s packet 
constitute substantial evidence that the proposal is contrary to the applicable goals and objectives of 
the Comprehensive Plan. The proposed development is flagrantly contrary to many Chapter 4 land 
use goals and objectives including protecting community character, maintaining high quality 
residential neighborhoods, maintaining the quality of Homer’s natural environment and scenic 
beauty, and encouragement of high quality buildings and site development that complement 
Homer’s beautiful natural setting.  No matter how much lipstick is applied to it, a Connex shipping 
container does not constitute a high quality building.  Even if no evidence had been found by 
Planning Staff that the proposal is contrary to the applicable goals and objectives of the 
Comprehensive Plan, that would not constitute evidence that the proposal is not contrary to the 
applicable goals and objectives of the Comprehensive Plan. Quasi-judicial findings must be based 
on substantial evidence and a lack of evidence does not constitute evidence of any kind. (Ask your 
attorney).    
 
12. Finding #10 of Staff Report 20-58 states that the project will comply with the applicable provisions of the 
Community Design Manual but erroneously suggests that only the outdoor lighting section of the CDM applies 
to the application for CUP 20-14.  Applicants erroneously state that their project does not trigger a Community 
Design Review CDM review.  Accordingly, they did not complete the design review application 
form.  Downward lighting is required by HCC 21.59.030 but no outdoor lighting plan was submitted by the 
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Applicants.  Because this is an application for CUP, all applicable provisions of the CDM apply, even those 
provisions that would not otherwise apply.  If this were not the case, HCC 21.71.030(j) would be 
superfluous.  The Commission should make a finding of law as to whether other provisions of the CDM 
(besides outdoor downward lighting) are applicable to the application for CUP 20–14 and therefore 
prerequisite for its approval.  To this end, it would be prudent for the Commission to seek legal advice from an 
unbiased attorney not affiliated with or influenced by the Planning Department or Administration.  That 
attorney could also advise the Commission whether a modified Connex can constitute a mobile home.  Neither 
Planning Staff nor the Administration has the authority to deny independent legal representation to the 
Commission if it is requested.   
 

 
13. Black’s Law Dictionary defines testimony as follows: “Evidence given by a competent witness under oath 
or affirmation; as distinguished from evidence derived from writings, and other sources. Testimony is 
particular kind of evidence that comes to tribunal through live witnesses speaking under oath of affirmation in 
presence of tribunal, judicial or quasi-judicial.”  Thus, those testifying before the quasi-judicial Commission, 
including the Applicants, should first be sworn in.     
 
14.  HCC 21.71.010(c) states that nothing in the zoning code shall be construed to require the granting of a 
conditional use permit.  Staff Report 20-58 was prepared before critical evidence was presented. The 
Commission should reject the biased, unsubstantiated, circuitous  off-point, conclusionary, and  blatantly 
erroneous findings of Staff Report 20-58, except for the freudian slip, and deny the application for CUP 20-14. 
In accordance with HCC 21.71.050(b), the Commission has 45 days to issue its Decision and Findings and, 
within that 45-day period, may deliberate in executive session, with or without legal representation, as many 
times as it deems necessary.  The City Planner is not a member of the Homer Advisory Planning Commission 
and therefore has no authority to attend the executive sessions or sign the Commission’s Decision.   
 

 
Frank Griswold   
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PLANNING COMMISSION  UNAPPROVED  

REGULAR MEETING 

SEPTEMBER 2, 2020 

 

2 090920 rk 

 

 

REPORTS 

A. Staff Report 20-57, City Planner's Report 

 

City Planner Abboud commented he was in transition from the acting city manager position so 

there is not much in this report. He noted the Council passed action items mentioned in Staff 

Report 20-57.  

PUBLIC HEARING(S) 

 

A. Staff Report 20-58, Conditional Use Permit 20-14 to allow a second mobile home at 541 

Bonanza Avenue 

 

Chair Smith introduced the item by reading of the title into the record.  

 

City Planner Abboud noted the late laydown from Mr. Griswold and confirmed that all 

commissioners were able to review this information before the meeting.  
 

Commissioners verbally and visually confirmed that they had reviewed the information. 

 
City Planner Abboud briefly reviewed the laydown for the Commission noting the concerns on 

access and mobile home park. He stated that there were some valid points brought forward by 

Mr. Griswold, but the majority did not apply. He further stated that Mr. Griswold brought forward 
his typical arguments but he has not prevailed on previous attempts. 

 

City Planner Abboud then reviewed Staff Report 20-58 for the commission. He commented on the 

following: 
- Comprehensive Plan Goals and Objectives 

- One large lot that was previously two lots, this can be subdivided and no CUP would be 

required 
- Single family connex home was placed on the property without a zoning permit and the 

options available to address the matter 

- Mobile Home Park requirement review and considering the connex as a mobile home 

o Access for Fire Department 

- Compliance with the existing definition of mobile home 

- Use of similar structure in other areas of the city 

- Discussion needed on when a shipping container is no longer a shipping container 
- Requested a correction by the commission to fix the double negative shown in Finding 9, 

line 4, Requested the Commission to amend the sentence to remove the word “not” before 

contrary 
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PLANNING COMMISSION  UNAPPROVED  

REGULAR MEETING 

SEPTEMBER 2, 2020 

 

3 090920 rk 

 

Scott and Stacy Lowry, applicant and owner, provided a verbal presentation on the proposed 

project explaining the planning and goals that they wanted to reach by placing the converted 

connex on the property. They noted that the lot was purchased and prior to them purchasing the 

lot, the lot line had been vacated to create one larger lot. There is an older mobile home on the 
property that is currently rented and that tenant has resided on the property prior to them 

purchasing the property. They intend to use the new structure as a vacation home as they come 

to Homer every summer since they have family here. They stated that they have photos of the 
interior and would be happy to share. The Applicant explained that they had future plans to 

replace the existing mobile home with a new structure. The applicant further explained that they 

have been working with the planning staff to meet all the requirements of the city. 
 

Chair Smith opened the Public Hearing. 

 

Bob Shavelson, representing his sister who owns the neighboring parcel, commented on being 
caught off guard with no notice, stated that a connex does not meet the definition of mobile 

home, commented on the nomenclature issue with the streets and defining this as a mobile home 

park since it is not one; he believed there would be difficulties in reestablishing the lot line. Mr. 
Shavelson then commented that the comp plan has some conflicting items as goal number three 

is to encourage high quality buildings and site development and he opined that a connex was not 

that. Mr. Shavelson stated he was not going to raise serious objections if the intent of the 
applicant is to improve the appearance of the lot. 

 

Chair Smith confirmed with the Clerk there were no further members of the public to provide 

testimony and closed the Public Hearing and requested questions for the City Planner. 
 

Commissioners and City Planner Abboud discussed the following points: 

- Review of the section of city code regarding the Central Business District (CBD) 20.18.020, 
Permitted uses and structures (ii.) One detached dwelling unit, excluding mobile homes, 

as an accessory building to a principal single-family dwelling on a lot; arguing that this 

could be used to define this project, to avoid the discussion of mobile homes 
- Consideration of a connex as a nuisance 

- City does not have a building code 

- Confusion of the two mobile homes on one lot 

- Bringing a connex into the CBD without permits, setting precedent that it is allowed, and 
the Commission’s intent to limit or decrease the use of mobile homes in the city 

- Conditional Use Permit would be after the fact but would bring the action into compliance 

- Applicant has not been fined since they are actively working with the Planning 
Department to bringing the project into compliance. 

- Defining this structure as a mobile home is incorrect since it is a connex. 

- Staff would recommend or the applicants can consider the pulling the application and 
bringing it back under the additional dwelling, a CUP would not be required. 

- Commissioner perspectives on the connex since that is what it is 
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- The trend to sustainable, affordable housing by using modular, pre-fab, manufactured 

homes and tiny homes 

 

There were no further questions for the City Planner and Chair Smith requested questions from 
the Commission for the Applicant. 

 

Commissioners and the Applicant discussed the following points: 
- Basis and reasons for moving a connex into a developed neighborhood 

- Sustainable housing, trend for tiny homes, a connex does present a modern appearance, 

placement on the far eastern edge, the foundation is permanent.  
- Consideration that it is a modular home, not a connex, as it is tied into existing water and 

sewer and will have exterior improvements 

- Can subdivide the property back again and keep the structure as a permanent dwelling 

- Timeline for the improvements to be completed on the appearance of the connex 
- Retrofitting a connex into a dwelling and electrical, plumbing standards since there are 

standards for mobile homes 

- Additional questions could be presented in writing and the applicant would respond with 
photos and certifications to address those concerns of the Commission 

 

Chair Smith called for additional questions for the applicant, there were none so he redirected 
the discussion back to the question on evaluating this as an Accessory Dwelling Unit (ADU) rather 

than for a CUP. 

 

City Planner Abboud noted that it appeared there was agreement among the Commissioners that 
this structure is not a mobile home and as such it does not appear to be appropriate that the term 

mobile home park applies. He then reviewed the nuisance standard and noted that it is no longer 

a shipping container, there are no other standards to apply. 
 

Further discussion ensued on the application of code, renovation of the connex so that it is no 

longer a shipping container, if they amend to reflect a permitted use then a CUP is not required, 
clarification on the number of structures on the property, the connex does not meet the definition 

of mobile home and where a challenge will come from the neighbor by appeal.  

 

City Planner Abboud stated that it should be failed since they are not dealing with a mobile home 
or mobile home park as it did not meet the definition. 

 

Commissioner Bentz then recognized the city code that addressed nuisance standards HCC 
21.18.080 (c.) Commercial vehicles, trailers, shipping containers and other similar equipment 

used for transporting merchandise shall remain on the premises only as long as required for 

loading and unloading operations, and shall not be maintained on the premises for storage 
purposes unless screened from public view. She noted that in the packet there is a photo showing 

the interior of the connex and did not believe that it was capable of transporting merchandise 

and provided a description of the interior represented by the photo.  
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Commissioner Highland also noted that a shipping container is allowed if screened from public 

view as described in the same section of city code Commissioner Bentz referenced. 

 
Commissioner Bentz additionally stated that a connex could fall under the designated permitted 

use of mini storage. She observed that the Commission could not show bias against a structure 

based on the materials used, noting the blue tarps being used on Bonanza Street as roofing 
materials and the applicants have undergone a level of scrutiny that the Commission does not 

talk about with people such as the renovated construction with fire alarms and electrical systems. 

 
City Planner Abboud responding to the question of changing it from a mobile home, that since 

Homer does not have a building code, and until the city adopts building codes, a dwelling can be 

built out of any material. This is a dwelling and has all the features that is expected in a structure 

defined as such. 
 

Chair Smith requested a motion. 

 
VENUTI/ HIGHLAND MOVE TO ADOPT STAFF REPORT 20-58 AND APPROVE CUP 20-14 WITH FINDINGS 

1-10 AND CONDITIONS 1-7 

1. ALL DEVELOPMENT MUST BE COMPLETED BY AUGUST 1, 2021. THIS INCLUDES PAINTING, 
SKIRTING, PORCH CONSTRUCTION AND COMPLETE SITE DEVELOPMENT AS SHOWN ON THE 

SITE PLAN AND PROJECT ELEVATIONS. 

2. THE ZONING PERMIT AND CUP MAY ONLY BE EXTENDED BY THE PLANNING COMMISSION. 

3. FAILURE TO COMPLETE DEVELOPMENT BY AUGUST 1, 2021 MAY RESULT IN A ZONING 
VIOLATION AND FINES UNTIL THE STRUCTURE IS REMOVED OR BROUGHT INTO COMPLIANCE. 

4. BOTH MOBILE HOMES SHALL MEET THE REQUIREMENTS OF HCC 21.54.100 

5. COVERED STORAGE MEETING REQUIREMENTS OF HCC 21.54.070, NOT LESS THAN 200 CUBIC 
FEET OF COVERED STORAGE PER UNTI SHALL BE PROVIDED. 

6. PLANT OR SCREEN THE EASTERN AND SOUTHERN PROPERTY LINES WITH A FENCE OR 

COMBINATION EVERGREEN DECIDUOUS PLANTINGS TO PROVIDE EFFECTIVE SCREENING. 
7. OUTDOOR LIGHTING MUST BE DOWN LIT PER HCC 21.59.030 

 

It was noted that there was a typographical error in the staff report numbers, it was stated that it 

can be corrected by the Clerk. 
 

City Planner Abboud provided clarification that the Commission could fail the motion and the 

Applicant would apply for a permit under the ADU and it would be handled administratively. He 
stated that there are three choices for the Commission: Approve the Conditional Use Permit, 

Approve with more conditions or deny the permit. 

 
The Commission and City Planner Abboud entertained a brief discussion on amending the 

findings to substantiate the denial of the CUP by amending the cited city code citation from 

Finding 1, HCC 20.18.020 (m) and replace with Finding 1 HCC 20.18.020(ii) one 

49 80

tbrown
Arrow



 

PLANNING COMMISSION  UNAPPROVED  

REGULAR MEETING 

SEPTEMBER 2, 2020 

 

6 090920 rk 

 

detached dwelling unit, excluding mobile homes, as an accessory building to a principal single-

family dwelling on a lot and that two the Commission finds that the structure in question, the 

shipping container was not used for transportation of merchandise and therefore HCC 21.18.080 

Nuisance standards, item c, does not apply. 
 

Chair Smith called for a roll call vote. 

 
VOTE. NO, BENTZ, DAVIS, HIGHLAND, VENUTI, SMITH 

 

Motion failed. 
 

Chair Smith thanked the applicants for a very interesting topic and he wanted to make them 

aware that the Commission was trying to advocate for the them while addressing the concerns 

presented by Mr. Griswold and being applicable to city code. 
 

Mr. Lowry responded that he was appreciative of the Commission processes and just wanted to 

do what was easiest for the Commission and city in regards to paperwork and permits. He had 
noted through the chat option that they could withdraw the permit application if that was 

easier but it sounds as if it is past that point. He thanked everyone for their time and discussion 

tonight. 
 

City Planner Abboud clarified that the applicant can contact the planning department to 

proceed to the next step for their project. 

 
B. Staff Report 20-60, Medical Zoning District  

 

Chair Smith introduced the item by reading of the title. 
 

City Planner Abboud provided a brief summary of the previous actions on the draft ordinance. 

 
There is no applicant as the city is the applicant. 

 

Chair Smith opened the public hearing and seeing no members of the audience coming forward 

to provide testimony he closed the public hearing and opened the floor to questions from the 
Commission. 

 

There were no questions from the Commissioners for the City Planner. 
 

Chair Smith Requested a motion. 

 
VENUTI/ BENTZ MOVE TO ADOPT STAFF REPORT 20-60 AND FORWARD THE DRAFT ORDINANCE 

CREATING A MEDICAL ZONING DISTRICT TO CITY COUNCIL. 
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HOMER ADVISORY PLANNING COMMISSION 
September 2, 2020 

 

RE:   Conditional Use Permit (CUP) 20-14 
Address: 541 Bonanza Ave 

Legal:  LEGAL T 6S R 13W SEC 20 SEWARD MERIDIAN HM 0930033  

GLACIER VIEW SUB NO 23 BLOCKS 8 9 & 10 LOT 24A 

 
DECISION 

 

Introduction:  Scott and Stacy Lowry (the “Applicants”) applied to the 
Homer Advisory Planning Commission (the “Commission”) for a Conditional 

Use Permit (CUP) under Homer City Code HCC 21.18.030(c) for “mobile home 

parks” at 541 Bonanza Avenue.   
 

The application was scheduled for a public hearing as required by Homer 

City Code 21.94 before the Commission on September 2, 2020.  Notice of the 

public hearing was published in the local newspaper and sent to 40 property 
owners of 50 parcels.    

 

The Commission hereby denies the request for Conditional Use Permit 20-14.  
Five Commissioners were present and voted unanimously to deny the 

proposal.   

 

Background and Facts:  

 

Evidence Presented:  City Planner Abboud confirmed that the 

Commissioners had time to read the laydown presented by Frank Griswold in 

opposition to the proposal. The Applicants reviewed their plan to add an 

additional dwelling to the site to be used as a vacation home.    

 
Public Testimony: Bob Shavelson, representing his sister with a nearby 

property interest, was concerned that the connex shipping container 

refurbished into a dwelling does not meet the definition of mobile home and 
that it conflicts with the goal of encouraging high quality buildings and site 

development found in the comprehensive plan.   
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Written Testimony:  Frank Griswold provided a written comment in 
opposition that was provided to the Commission prior to the meeting. 

 

Discussion: A discussion regarding the status of the use of a repurposed 
Connex container for a dwelling ensued. The Commissioners determined that 

the proposed second structure was not a mobile home. The Commission also 

noted that the structure was not used for the transportation of merchandise, 

so it did not constitute equipment used for the transporting of merchandise 
as described in HCC 21.18.080 (c).  

 

Findings of Fact:  After careful review of the record and consideration of the 

testimony presented at the hearing, the Commission determines that 

Conditional Use Permit 20-14 does not satisfy all the review criteria under 

HCC 21.71.030 and thus denies the conditional use.   

Pursuant to HCC 21.71.030 and HCC 21.71.040, a conditional use must satisfy 
the following criteria:  

a.  The applicable code authorizes each proposed use and structure by 
conditional use permit in that zoning district. 

b.  The proposed use(s) and structure(s) are compatible with the purpose of 
the zoning district in which the lot is located. 

c.  The value of the adjoining property will not be negatively affected greater 

than that anticipated from other permitted or conditionally permitted uses in 
this district. 

d.  The proposal is compatible with existing uses of surrounding land. 

e.  Public services and facilities are or will be, prior to occupancy, adequate to 
serve the proposed use and structure. 

f.  Considering harmony in scale, bulk, coverage and density, generation of 

traffic, the nature and intensity of the proposed use, and other relevant 

effects, the proposal will not cause undue harmful effect upon desirable 
neighborhood character. 

g.  The proposal will not be unduly detrimental to the health, safety or 
welfare of the surrounding area or the city as a whole. 

h.  The proposal does or will comply with the applicable regulations and 
conditions specified in this title for such use. 
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i.  The proposal is not contrary to the applicable land use goals and objectives 
of the Comprehensive Plan. 

j.  The proposal will comply with all applicable provisions of the Community 
Design Manual. 

Based on the finding(s) below the proposed conditional use fails to 

satisfy all the criteria identified in HCC 21.71.030.  The Commission 
hereby denies Conditional Use Permit 20-14 the following finding(s). 

 

 

Finding 1: The converted dwelling was not designed to meet the standards for a 

manufactured home (mobile home) determined by the U. S. Department of 

Housing and Urban Development and does not constitute a mobile home. 

 

Finding 2: The proposal does not satisfy the criteria under HCC 21.71.030 (a) as 

“Mobile Home Park” is not applicable code in consideration of the proposed 

structure. 
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Conclusion 

 

Based on the foregoing findings of fact and law, Conditional Use Permit 20-
14 is hereby denied. 

 

 

 
_________________  _____________________________________ 

Date    Chair, Scott Smith 

 

 

_________________  _____________________________________  

Date    City Planner, Rick Abboud, AICP 
 

NOTICE OF APPEAL RIGHTS 

Pursuant to Homer City Code, Chapter 21.93.060, any person with standing 

that is affected by this decision may appeal this decision to the Homer 
Board of Adjustment within thirty (30) days of the date of distribution 

indicated below.  Any decision not appealed within that time shall be final.  

A notice of appeal shall be in writing, shall contain all the information 
required by Homer City Code, Section 21.93.080, and shall be filed with the 

Homer City Clerk, 491 East Pioneer Avenue, Homer, Alaska 99603-7645. 

 
 

CERTIFICATION OF DISTRIBUTION 

I certify that a copy of this Decision was mailed to the below listed 

recipients on  __________________, 2020.  A copy was also delivered to the 
City of Homer Planning Department and Homer City Clerk on the same 

date. 

 
 

___________________  ______________________________________ 

Date    Travis Brown, Planning Technician 

 

Scott & Stacy Lowry Michael Gatti 

907 Daly Road JDO Law 

Ojai, CA 9323    3000 A Street, Suite 300 
      Anchorage, AK 99503 

Rob Dumouchel, City Manager 

491 E Pioneer Avenue 
Homer, AK  99603 
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Further discussion ensued on the screening requirement and height of screening landscape and 
the Commissioners expressed that the applicant could work it out with Planning Staff the 
landscape requirement. 
 
VOTE.(Amendment). YES. BARNWELL, BENTZ, HIGHLAND, PETSKA-RUBALCAVA, SMITH 
 
Chair Smith called for the vote on the main motion as amended. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
Commissioner Venuti was invited back to the meeting. 

 
PLAT CONSIDERATION 
 
PENDING BUSINESS 
 
NEW BUSINESS 

A. Decisions and Findings for Conditional Use Permit 20-14 to allow a second mobile home 
at 541 Bonanza Avenue. 

 
Chair Smith introduced the item by reading of the title and invited City Planner Abboud to provide 
some clarification on changes. 
 
City Planner Abboud provided clarification on Finding two to make sure it was tied to the criteria 
and wanted to make sure the Commission reviewed the document and does not have anything 
to amend. 
 
Chair Smith requested a motion to adopt the Decisions and Findings as written. 
 
BENTZ/VENUTI MOVED TO ADOPT THE DECISIONS AND FINDINGS FOR CONDITIONAL USE PERMIT 
20-14 TO ALLOW A SECOND MOBILE HOME AT 541 BONANZA AVE AND ATTACHED FINDING TWO. 
 
There was no discussion. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
INFORMATIONAL MATERIALS 
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From: Frank Griswold
To: Melissa Jacobsen
Cc: Renee Krause
Subject: For the Record Re: Appeal of ZP 1020-782, Non-Renderings Taken by Appellant on December 16, 2020.
Date: Tuesday, December 29, 2020 4:06:26 PM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking links, especially from unknown senders.
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From: Frank Griswold
To: Melissa Jacobsen
Cc: Renee Krause
Subject: For Inclusion Into ZP 1020-782 Appeal Record and Packet (Taken by Appellant on 12/30/2020)
Date: Wednesday, December 30, 2020 1:16:22 PM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking links, especially from unknown senders.
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From: Frank Griswold
To: Melissa Jacobsen
Cc: Renee Krause
Subject: Additional Photos For Inclusion Into ZP 1020-782 Appeal Record and Packet (Taken by Appellant on 12/30/2020)
Date: Wednesday, December 30, 2020 1:47:21 PM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking links, especially from unknown senders.

73 104

mailto:fsgriz@alaska.net
mailto:MJacobsen@ci.homer.ak.us
mailto:RKrause@ci.homer.ak.us


74 105



75 106



76 107



108



 
 

{01093886} 

L
A

W
 O

F
F

IC
E

S
 O

F
 

JE
R

M
A

IN
 D

U
N

N
A

G
A

N
 &

 O
W

EN
S 

A
 P

R
O

F
E

S
S

IO
N

A
L

 C
O

R
P

O
R

A
T

IO
N

 

3
0

0
0

 A
 S

T
R

E
E

T
, 

S
U

IT
E

 3
0

0
 

A
N

C
H

O
R

A
G

E
, 

A
L

A
S

K
A

  
9

9
5

0
3

 

(9
0

7
)  

5
6

3
-8

8
4

4
 

F
A

X
 (

9
0

7
) 

5
6

3
-7

3
2

2
 

Michael R. Gatti 
Max D. Holmquist 
JERMAIN DUNNAGAN & OWENS, P.C. 
3000 A St., Suite 300 
Anchorage, AK 99503 
Phone:  (907) 563-8844 
Fax: (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for Appellee the City of Homer 
 

CITY OF HOMER 
 

APPEAL TO PLANNING COMMISSION 
 

FRANK GRISWOLD   )  
    ) 

      ) 
 Appellant,    ) 
      ) 
v.      ) 
      ) 
CITY OF HOMER,    ) 
      ) 
 Appellee.    ) 
_________________________________) Appeal of Issuance of Zoning Permit 1020-782 
 

MOTION TO CONTINUE APPEAL HEARING 
 

 COMES NOW Appellee, the City of Homer (the “City”) by and through its 

counsel, Jermain, Dunnagan & Owens, P.C., and respectfully requests a continuance of 

the appeal hearing before the Homer Planning Commission (the “Commission”) in the 

above-captioned matter currently scheduled for January 6, 2021.  The appeal record in 

this matter was prepared on or about November 10, 2020 and ordinarily the appeal 

hearing must be held within 60 days of the preparation of the appeal record.  However, 
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this time period may extended by the Commission for good cause shown.  HCC 

21.93.100(a). 

 In communications with the City, Appellant has raised several procedural issues 

regarding the hearing.  There is good cause for a short continuance of the appeal hearing 

to allow the City to confer with Appellant in an attempt to resolve these issues.  

Accordingly, the City respectfully requests that the Commission continue the hearing in 

this matter at least ten days, and that the hearing be rescheduled on a date when all parties 

and the Commission are available. 

DATED this 31st day of December, 2020, at Anchorage, Alaska. 

     JERMAIN DUNNAGAN & OWENS, P.C. 
Attorneys for the City of Homer 

 
 
 
     By:  /s/ Michael R. Gatti   
      Michael R. Gatti 
      Alaska Bar No. 8306033 
      Max D. Holmquist 
      Alaska Bar No. 0911057 
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Michael R. Gatti 
Max D. Holmquist 
JERMAIN DUNNAGAN & OWENS, P.C. 
3000 A St., Suite 300 
Anchorage, AK 99503 
Phone:  (907) 563-8844 
Fax: (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for Appellee the City of Homer 
 

CITY OF HOMER 
 

APPEAL TO PLANNING COMMISSION 
 

FRANK GRISWOLD   )  
    ) 

      ) 
 Appellant,    ) 
      ) 
v.      ) 
      ) 
CITY OF HOMER,    ) 
      ) 
 Appellee.    ) 
_________________________________) Appeal of Issuance of Zoning Permit 1020-782 
 

REPLY TO OPPOSITION TO MOTION TO CONTINUE APPEAL HEARING 
 

 Appellee, the City of Homer (the “City”) by and through its counsel, Jermain, 

Dunnagan & Owens, P.C., hereby responds to Appellant Frank Griswold’s Opposition to 

Motion to Continue Appeal Hearing.  Griswold’s Opposition underscores the necessity of 

a continuance for the Commission to address procedural issues prior to the hearing. 

Griswold argues that several procedural issues need to be addressed prior the 

hearing including notice to the parties regarding hearing procedure, the identification of 

Griswold and the City as parties, and legal representation for the Commission regarding 
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procedural issues.  These are but a few of the procedural issues Griswold has raised with 

regard to this hearing.  Despite the fact that these issues remain unresolved, Griswold 

suggests that the Commission consider and resolve all of them at the hearing.  Griswold 

contradicts himself by demanding advance notice of the hearing procedure while also 

arguing that the hearing procedure be decided at the hearing.  It is unclear how Griswold 

or the City can adequately prepare for the hearing without knowing the procedure by which 

the hearing will proceed.  

In the interest of due process and efficiency, the Commission should determine the 

procedure for this hearing before it takes place.  A continuance would allow the City to 

continue negotiating with Griswold in good faith to reach an agreement on procedural 

issues.  If Griswold and the City cannot reach an agreement, each could file a proposed 

hearing procedure.  The Commission could then decide these issues and issue a ruling about 

hearing procedures in advance of the hearing.  

For these reasons, the City respectfully requests that the Commission grant the 

City’s Motion to Continue Appeal Hearing.  

DATED this 4th day of January, 2021, at Anchorage, Alaska. 

     JERMAIN DUNNAGAN & OWENS, P.C. 
Attorneys for the City of Homer 

 
 
     By:  /s/ Michael R. Gatti   
      Michael R. Gatti 
      Alaska Bar No. 8306033 
      Max D. Holmquist 
      Alaska Bar No. 0911057 
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Michael R. Gatti 
Max D. Holmquist 
JERMAIN DUNNAGAN & OWENS, P.C. 
3000 A St., Suite 300 
Anchorage, AK 99503 
Phone:  (907) 563-8844 
Fax: (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for Appellee the City of Homer 
 

CITY OF HOMER 
 

APPEAL TO PLANNING COMMISSION 
 

FRANK GRISWOLD   )  
    ) 

      ) 
 Appellant,    ) 
      ) 
v.      ) 
      ) 
CITY OF HOMER,    ) 
      ) 
 Appellee.    ) 
_________________________________) Appeal of Issuance of Zoning Permit 1020-782 
 

[PROPOSED] ORDER GRANTING MOTION TO CONTINUE APPEAL 
HEARING 

 
 The Homer Planning Commission, having reviewed the City of Homer’s Motion 

to Continue Appeal Hearing and any opposition and reply thereto, hereby GRANTS the 

same.  The appeal hearing is rescheduled to ______________________, 2021 at 

______AM/PM. 

DATED:           
      FRANCO VENUTI 

CHAIR – HOMER PLANNING 
COMMISSION 
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From: Rick Abboud
To: Renee Krause
Cc: Travis Brown
Subject: FW: Appeal of Issuance of Zoning Permit 1020-782 comment
Date: Wednesday, January 6, 2021 2:21:32 PM

So, far this is all we have.
 
Rick
 
From: michelle borland <rmborland@gmail.com> 
Sent: Tuesday, January 5, 2021 9:48 AM
To: Department Planning <Planning@ci.homer.ak.us>
Cc: Randy Borland <borlandr@gmail.com>
Subject: Appeal of Issuance of Zoning Permit 1020-782 comment
 

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Good Morning, 
 
Please accept these comments in regards to the appeal of the issuance of Zoning Permit 1020-
782, the converted shipping container at 541 Bonanza Ave in Homer.  
 
My property is at 519 Bonanza Ave, and there is one regular lot separating my property from
the property at 541 Bonanza.  
 
I am opposed to allowing the converted shipping container.  This neighborhood started life as
the Barefoot Trailer Park, and in the time that I have owned my small single family home,
more and more of the trailers have been phased out and homes have been built.  In my
opinion, that has been a positive development for this neighborhood in the 20 years I have
owned my property.  
 
I do not think that packing additional living spaces into the lots is beneficial to the overall
quality of life and long-term property value of the neighborhood.  I look forward to a time
when there are small businesses and single family homes, not shipping containers packed into
city lots.  
 
Thank you for reconsidering the approval of this zoning permit.  Again, I am against allowing
the shipping container mobile home being allowed in this neighborhood.  
 
If you have any further questions, please contact me at rmborland@gmail.com.  
 
Sincerely, 
 
Michelle Borland 
519 Bonanza Ave.
Homer, AK 99603
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REGULAR MEETING 
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 01/13/21 rk 
 

 
Session 21-02, a Regular Meeting of the Planning Commission was called to order by Acting Chair 
Roberta Highland at 5:41 p.m. on January 6, 2021 at Cowles Council Chambers in City Hall located 
at 491 E. Pioneer Avenue, Homer, Alaska, via Zoom Webinar. One seat vacant due to resignation. 
 
PRESENT: COMMISSIONERS HIGHLAND, PETSKA-RUBALCAVA, BARNWELL, VENUTI AND 

BENTZ  
 
ABSENT: COMMISSIONER SMITH (EXCUSED) 
 
STAFF:  CITY PLANNER ABBOUD 
  DEPUTY CITY CLERK KRAUSE 
 
The Commission met at 5:30 p.m. for a Special meeting prior to the regular meeting to address a 
Motion for Continuance for an appeal filed on Zoning Permit 1020-782. No worksession was held 
prior to this regular meeting. 
 
APPROVAL OF THE AGENDA 
 
Vice Chair Highland requested a motion to approve the agenda. 
 
 VENUTI/BARNWELL – MOVED TO APPROVE THE AGENDA. 
 
There was no discussion. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
PUBLIC COMMENTS ON ITEMS ALREADY ON THE AGENDA 
 
RECONSIDERATION 
 
CONSENT AGENDA 
 

A. Planning Commission Regular Meeting Minutes of December 2, 2020 
 
Vice Chair Petska-Rubalcava requested a motion to approve the Consent Agenda. 
 
HIGHLAND/VENUTI MOVED TO APPROVE THE CONSENT AGENDA AS PRESENTED. 
 
There was no discussion. 
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VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
PRESENTATIONS/VISITORS 
 

A. Main Street Sidewalk Project. Janette Keiser, PE, Director of Public Works/Acting City 
Engineer 

 
Vice Chair Petska-Rubalcava introduced the item by reading of the title and invited Public Works 
Director Keiser to speak to the Commission. 
 
Public Works Director Keiser provided a brief update on the design process for the Main Street 
Sidewalk project noting the following:  

- Each design represented a singular 5 foot wide sidewalk on the west side of the road 
- Each design reflected curb and gutter with connections to the Main Street Storm drain 
- One design shows a 4 foot shoulder on the east side , which could be paved and striped to 

allow a bike path 
- The intent is to have the possible bike path as an alternative and depending on the pricing 

when the bids come in and funding they could construct the project with the alternative 
- Requested input from the Commission on which design they would prefer to see and a 

recommendation to Council. 
- Project will be presented to the EDC, PARC Advisory Commissions and City Council 
- If all aligns and funding source is found it is planned to have this project ready for the 2021 

Construction season 
 
Commissioner Venuti inquired about issuing the invitation to bid without the cost of the project. 
 
Public Works Director Keiser responded that once they reach 65% design they would have a better 
idea on the overall costs of the project and would not issue an Invitation to Bid until the funding 
source was secured. 
 
Commissioner Bentz expressed excitement at the prospect of the construction of this project 
since it has been a priority and in the CIP for such a long time for the city. She then noted the links 
to the various plans that the city has and appreciated the presentation on this project and similar 
ones being considered by the city as time goes on. 
 
A brief discussion ensued between the Commission facilitated by the City Planner and Public 
Works Director on a working group established to update the Transportation Plan; updates to the 
Homer Non-motorized Transportation Plan and relevant city code language and the likelihood of 
the southern portion of Main Street getting a sidewalk while it may be needed as badly as the 
upper portion. 
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REPORTS 
 

A. Staff Report 21-01, City Planner’s Report 
 
Vice Chair Petska-Rubalcava introduced the item and invited City Planner Abboud to provide his 
report to the Commission. 
 
City Planner Abboud reviewed Staff Report 21-01 for the Commission commenting on the 
following:  

- Wayfinding and Streetscape Plan Committee 
- Lampert Lake and property conservation and public use easements 
- Donation for improvements to Woodard Creek Nature Trail in Karen Hornaday Park 
- Salmon Sisters leasing old Auction Block facility on the Spit 
- City is still under Code Red so limiting the number of staff in office 
- Significant development is being proposed in the center of town and will be coming before 

the Commission 
 
Commissioner Highland volunteered to report at the upcoming January 11th City Council meeting. 
 
PUBLIC HEARINGS 
 

A. Staff Report 21-02, Conditional use Permit (CUP) 2021-01, for more than one building 
containing a permitted principle use at 1308 Lakeshore Drive 

 
Vice Chair Petska-Rubalcava introduced the item by reading of the title and invited City Planner 
Abboud to provide his report. 
 
City Planner Abboud provided a summary of Staff Report 21-02. Upon reaching the section of his 
report dealing with Zoning he stated that it would be a good time for any Commissioners to 
declare any conflicts. 
 
Vice Chair Petska-Rubalcava declared she had a conflict. 
 
HIGHLAND/VENUTI MOVED THAT COMMISSIONER PETSKA-RUBALCAVA HAD A CONFLICT OF 
INTEREST. 
 
Commissioner Petska-Rubalcava provided details on her conflict that she participated in the 
design of this project. 
 
VOTE. YES. HIGHLAND, BENTZ, BARNWELL, VENUTI. 
 
Motion carried. 
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Commissioner Petska- Rubalcava turned the meeting over to Commissioner Highland, turned her 
camera and mic off and did not participate in the proceedings. 
City Planner Abboud continued providing a summary of Staff Report 21-02. 
 
Acting Chair Highland invited the applicant to present to the Commission. 
 
Stephanie and Forrest Greer, Applicant, Mrs. Greer stated they did not have a presentation but 
was available for questions. She requested clarification on the RV parking. 
 
City Planner Abboud explained that city code does not allow the use of RV as housing for 
employees. 
 
Acting Chair Highland opened the Public Hearing, after confirming with the Clerk if there were 
members of the audience wishing to provide testimony and hearing there were none, she closed 
the public hearing, opening the floor to questions from the Commission. 
 
Commissioner Barnwell requested clarification from the Applicant on the need for a RV space. 
 
Mrs. Greer explained that the business is currently seasonal and as is common knowledge there 
is a lack of housing opportunities in the summer in Homer. They were going to use it as employee 
housing. She added that they initially intended to have two RV spaces one for Manager and the 
second for employee housing however they were told then they had to apply for an RV park permit 
so they downsized to the one space. Due to the seasonal nature of the business it did not make 
sense to build employee housing. They will need to review and adjust their plans and move 
forward. 
 
City Planner Abboud stated that he was not prepared to analyze that at this time in response to 
Commissioner Barnwell’s question regarding tiny homes. 
 
Acting Chair Highland inquired about the requirements for a storm water plan seeing that the 
proposed project is on Beluga Lake. She expressed concerns on the transfer of dirt and debris 
from the project into the lake during construction and if the Commission can add requirements 
to accommodate that. 
 
City Planner Abboud noted that the Commission could request additional requirements but 
reminded the Commission of the other activities that were allowed on the water such as internal 
combustion engines and that it was not a salmon stream. He then noted that the project would 
have to trigger additional requirements such as additional impervious surface or movement of 
large quantities of dirt. 
 
Acting Chair Highland hearing no further questions from the Commission requested a motion. 
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VENUTI/BARNWELL MOVED TO ADOPT STAFF REPORT 20-02 AND APPROVE CONDITIONAL USE 
PERMIT 21-01 WITH FINDINGS 1-10 AND CONDITIONS 1 AND 2. 
 CONDITION 1: OCCUPANCY OF AN RV IS NOT PERMITTED 
 CONDITION 2: OUTDOOR LIGHTING MUST BE DOWNLIT PER HCC 21.59.030 AND THE 
 COMMUNITY DESIGN MANUAL. 
 
There was a brief discussion on amending the motion to require a development activity plan. 
There were no amendments offered. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
Vice Chair Petska-Rubalcava returned to the meeting. 
 
PLAT CONSIDERATION 
 
PENDING BUSINESS 
 
NEW BUSINESS 
 

A. Staff Report 21-03, Main Street Sidewalk Project 
 
Vice Chair Petska-Rubalcava introduced the item and requested input from City Planner Abboud. 
 
City Planner Abboud reminded the Commission on the information provided by Ms. Keiser and 
that they did not really have any discussion at that time. He can keep it on his City Planner’s 
Report for the future or Commissioner Highland can report at City Council. 
 
Commissioner Highland stated that a recommendation from Commission was requested and 
opined that they should at minimum discuss the options presented. She continued that normally 
they make a motion then discuss. 
 
Deputy City Clerk Krause stated that the item had been introduced, which essentially put on the 
floor for discussion. 
Discussion ensued on the additional impervious surface added to the project if the alternative 
design with the east side paved shoulder is used; creation of additional storm water runoff; the 
steepness of the road; building in resistant features to address storm water management; 
consideration that this is the primary route by emergency vehicles which would add safety 
concerns with non-motorized transportation; implementing the use of green infrastructure.  
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City Planner Abboud will forward the section of the minutes to Ms. Keiser so that the concerns of 
the Commission can be addressed as the design/project progresses. 
 
INFORMATION MATERIALS 
 

A. City Manager’s Report for December 14, 2020 City Council Meeting 
B. Letter (Email) from Jason Pinsky dated December 28, 2020 re: Coal Burning 

 
Vice Chair Petska-Rubalcava noted the materials provided and inquired if there were any 
comments from the Commission. 
 
Commissioner Highland commented that the City Manager’s Report was very thorough and 
interesting and expressed concerns with the burning of coal and if this would be an issue that the 
Commission could address. 
 
City Planner Abboud stated that he would prefer to get direction from the City Council on this 
issue. 
 
COMMENTS OF THE AUDIENCE  
 
COMMENTS OF THE STAFF 
 
Deputy City Clerk Krause complimented Commissioners Petska-Rubalcava and Highland on 
conducting the meetings tonight stating that they conducted efficient and very effective 
meetings. 
 
COMMENTS OF THE COMMISSION 
 
Commissioner Highland commented that they had very interesting meetings tonight. They are 
lucky to be back and not be arguing, compared to the phase that the United States seems to be 
going through right now. Thank you everyone. 
 
Commissioner Barnwell complimented the City Planner on his report and appreciated the graphs, 
information and presentation from Ms. Keiser on the project. It was a pretty peaceful meeting 
compared to some very eventful crazy days. He then wished everyone a Happy New Year. 
 
Commissioner Venuti commented that it was an interesting meeting and complimented 
Commissioner Highland on conducting a great meeting as well as Commissioner Petska-
Rubalcava. He then noted what happened earlier in the day in Washington, D.C. opining that it 
was a complete embarrassment. Commissioner Venuti recalled that as a youngster he joined the 
Marine Corps., and swore to uphold the Constitution for the betterment of America and what he 
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saw was not what he worked for and only hoped that the country can move past this. He 
continued stating that perhaps more rational thinking may occur in Washington, D.C. 

Vice Chair Petska-Rubalcava thanked Commissioner Venuti for his service. 

Commissioner Bentz apologized for the earlier internet issues. She commented that some days 
are better for virtual meetings than others. She commented that if they have another special 
meeting if would be beneficial if the Commissioners can review city code regarding the appeal 
process stating that she found it very helpful to her today especially if they are going to work on 
the Commission’s role in determining procedures for appeal process. It may be a good place to 
start. She expressed excitement on the Main Street Sidewalk project moving forward and if there 
was a group or task force working on related issues around stormwater planning or non-
motorized trails and things like that it would be great to see collaborative efforts. 

Commissioner Petska-Rubalcava commented that she appreciated the Commission bearing with 
her internet issues earlier today, and Commissioner Highland willingness to step in during the 
Special meeting and again during the Public Hearing tonight. She hoped that everyone had really 
great holidays and a great start to the New Year despite today. She expressed her appreciation 
for all the work that City Planner Abboud and Deputy City Clerk Krause do to make these meetings 
run smoothly. 

ADJOURN 
There being no further business to come before the Commission, the meeting adjourned at 7:50 
p.m. The next Regular Meeting is scheduled for Wednesday, January 20, 2021 at 6:30 p.m. A
Worksession is scheduled at 5:30 p.m. All meetings are scheduled to be held virtually by Zoom
Webinar from the City Hall Cowles Council Chambers located at 491 E. Pioneer Avenue, Homer,
Alaska.

RENEE KRAUSE, MMC, DEPUTY CITY CLERK 

Approved:   January 20, 2021
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Memorandum 
TO: HOMER PLANNING COMMISSION 

FROM:  MELISSA JACOBSEN, MMC, CITY CLERK 

DATE:  JANUARY 14, 2020 

SUBJECT: PROCESS FOR APPEAL OF ZONING PERMIT 1020-782 
 
A Special Meeting of the Planning Commission was held on January 6, 2021 to hear the Appeal of the City 
Planners Issuance of Zoning Permit 1020-782.  Prior to the meeting, JDO, the law firm that represents the City, 
submitted a proposed process for the hearing and the appellant objected to the proposed process. A motion to 
continue was requested on behalf of the City by JDO to allow time to come to agreement on a meeting process. 
At the Special Meeting the Planning Commission approved continuing the hearing to January 27, 2021 at 5:30 
p.m. with direction that they be involved in developing a hearing process.  
 
Regarding process related to appeals to the Planning Commission, HCC 21.93.300 d. provides the opportunity 
for the Commission to accept new testimony and other evidence, including public testimony, and hear oral 
arguments as necessary to develop a full record upon which to decide an appeal from an act or determination 
of the City Planner.  Any person may file a written brief or testimony in an appeal before the Commission.  
 
Homer City Code is silent regarding requirements for establishing a hearing process. However, defining a 
process prior to the hearing is good practice so the Commission and the parties know what to expect.   
 
In reviewing past appeal hearing processes, the following items appear to be consistent and seem to fall in line 
with HCC 21.93.310 Other procedures: 

• Calling the meeting to order 
• Approving the agenda 
• Announcing the hearing subject 
• Identifying parties present 
• Taking up preliminary issues 
• Ruling on preliminary issues 
• Hearing oral arguments  
• Providing opportunity for Appellant’s rebuttal 
• Providing opportunity for questions of the Appellant  
• Establishing time limits 
• Undertaking deliberations independent of the hearing 
• Issuing a decision within 60 days of the hearing 
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Establishing time limits for oral arguments is beneficial so all parties can plan their oral arguments and have 
an equal amount of time to present.  At the hearing the Commission may allow additional time for a party to 
present their argument if they feel it’s necessary, and with the understanding it should be allowed for the other 
parties as well. 
 
Setting a deadline to receive written briefs and testimony will provide the Commission and parties the 
opportunity to read the information prior to the hearing. 
 
If the Commission agrees to provide an opportunity for questioning witnesses, a list of requested witnesses 
should be provided to the City Clerk’s Office so they can be requested to attend.  The City does not have 
subpoena powers and can’t require participation.  All witnesses participating will be sworn in by the 
Commission’s recording Clerk.  
 
Here is a starting outline for a process for the January 27th appeal hearing: 

1. Any written brief or testimony to be addressed during the hearing, and list of requested witnesses, must 
be provided to the City Clerk no later than 4:00 pm on Friday, January 22, 2021to allow time for delivery 
to the Planning Commission and parties for review, and to advise witnesses that their presence is 
requested at the hearing. 

2. Open the meeting. 
3. Address preliminary matters and rule on each preliminary matter raised. Allot 15 to 20 minutes.  
4. Hear oral arguments from Appellant Frank Griswold and Appellee City Planner Abboud. Allot 20 minutes 

for each party. This time includes time to present arguments, testimony, and other evidence. 
5. Open the floor for comments from interested persons. Allot 3 minutes per person. 
6. Appellant cross examination of witnesses and rebuttal oral arguments. Allot 10 minutes.  
7. Adjourn the hearing. 
8. Deliberate and issue a decision by March 29, 2021 

 
Please review the information provided with this memorandum and be prepared to discuss the process and 
provide feedback to the Clerk, who will then prepare a final process to distribute to the parties.  
 
 
 
 
Attachments:  

• HCC 21.93.020 Decisions subject to appeal to Planning Commission, 21.93.100 General appeals 
procedure, 21.93.300 Appeals to the Planning Commission, and 21.93.310 Other procedures 

• Proposed Process submitted by JDO 
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PROCEDURE FOR PLANNING COMMISSION HEARING 
 

 Pursuant to HCC 21.93.300-310, the following procedure has been established for the Homer 
Planning Commission’s consideration of the appeal of Homer’s grant of Zoning Permit 1020-782.  
 

An appeal hearing will be held on January 27, 2021.  Due to the COVID-19 pandemic the hearing 
will be conducted by Zoom Meeting and pursuant to Homer City Code 21.93.300 this meeting is open to 
the public.  

 
To join the Zoom meeting on your computer go to www.zoom.us and select Join A Meeting.  

From there follow the prompts to enter the following meeting ID and password: 
 
Meeting ID: 940 8082 9916  Passcode: 052186 
 

To participate by phone only, you may dial one of the following phone numbers and enter the 
same meeting ID and passcode, 1-669-900-6833, 1-253-215-8782 or Toll Free 888-788-0099 or 877-853-
5247.  

 
The parties may file written briefs in support of their positions.  Briefs must be filed with the City 

Clerk by 4:30 p.m. Monday, January 25, 2021.   
 
At the hearing the parties may testify, call witnesses, submit evidence, and present oral 

argument. A list of witnesses must be provided to the City Clerk no later than 4:30 p.m. on Monday, 
January 25, 2021 so they may be requested to attend.   
 

The hearing shall be subject to the following order and time limitations: 
 

1. Open the hearing and identify all persons in attendance; 
 

2. Address preliminary matters and rule on each preliminary matter raised: 20 minutes; 
 

3. Appellant: 30 minutes to present testimony, other evidence, question witnesses, and oral 
argument; 
 

4. Appellee: 30 minutes to present testimony, other evidence, question witnesses, and oral 
argument; 
 

5. Open the floor for comments from interested persons: 10 minutes each; 
 

6. Appellant: 10 minutes to cross-examine witnesses and present rebuttal oral argument; 
 

7. Adjourn. 
 

The hearing need not be conducted according to technical rules relating to evidence and witnesses.  
The rules of privilege are effective to the same extent that they are recognized in a civil action.  
Irrelevant and unduly repetitious evidence shall be excluded.  The Commission may question each of 
parties listed above.  The Commission may deliberate and render a decision as provided in HCC 
21.93.300(e)-(g). 
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From: Frank Griswold
To: Melissa Jacobsen
Subject: Appeal of ZP 1020-782 - List of Requested Witnesses
Date: Friday, January 15, 2021 2:02:33 PM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or
clicking links, especially from unknown senders.

Melissa,

I hereby request that the following witnesses be made available for questioning at the January 27, 2021 appeal
hearing:

Travis Brown, Dan Gardner, Rick Abboud, Stacy Lowry, Scott Lowry. 

Frank Griswold
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Michael R. Gatti, Esq. 
Max D. Holmquist, Esq. 
JERMAIN, DUNNAGAN & OWENS, P.C. 
3000 A Street, Suite 300 
Anchorage, AK  99503 
Telephone:  (907) 563-8844 
Facsimile:   (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for City of Homer 

 
BEFORE THE HOMER PLANNING COMMISSION 

 
In the Matter of        
       ) 
       )   
APPEAL OF ZONING PERMIT 1020-782 )  
_______________________________________)                
 

CITY OF HOMER’S BRIEF 

 On September 10, 2020, Scott and Stacy Lowry (the “Applicants”) applied to 

Homer City Planning (“HCP) for a zoning permit for their property at 541 Bonanza 

Avenue (the “Property”) in Homer’s Central Business District (“CBD”).  [R. 6-14]  The 

property has an existing residential single family home.  [R. 6]  The Applicants applied 

for a zoning permit to construct an additional 360 square foot single family dwelling (the 

“dwelling” or “accessory dwelling”) on the Property.  [R. 6]  HCC 21.70.010(a)(1) 

requires a zoning permit for the construction of any building or structure.  The 

Application included a site plan, a map of the property, information about exterior 

lighting that would be installed on the dwelling, photographs of the property, and a 

design rendering of the anticipated completed dwelling.  [R. 6-14]  The Applicants also 

obtained a water/sewer permit for the dwelling.  [R. 16-17]   
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 On October 5, 2020, HCP approved and issued Residential Zoning Permit 1020-

782 (the “Permit”).  [R. 5]  HCP found that the proposed dwelling is permitted in the 

CBD under HCC 21.18.020(ii) because it is an accessory dwelling unit to a principal 

single-family dwelling on the Property.  HCP charged the Applicants a fee of $300, 

comprised of the ordinary permit fee of $200 for a single family unit and an additional 

fee of $100 (1.5 times the ordinary fee per the City’s fee schedule) for commencing 

construction without a permit.  [R. 5, 15]   

 On October 8, 2020, Frank Griswold filed a notice that he was appealing HCP 

issuance of the Permit to the Homer Planning Commission (the “Commission”).  [R. 3-4]  

The Homer City Clerk completed the Appeal Record on November 10, 2020.  The appeal 

hearing was initially scheduled for January 6, 2021.  However, at that hearing the 

Commission granted the City’s Motion to Continue Appeal Hearing and scheduled a new 

hearing for January 27, 2021. 

ARGUMENT 
 
 HCP’s grant of the Permit was in accord with the Homer Zoning Code and 

appropriate in all respects.  HCC 21.18.020(ii) expressly allows the construction of an 

accessory dwelling unit on a property with an existing principal single-family dwelling.  

This is precisely the purpose for which Applicants sought the Permit.  The detailed 

application contained all required information for HCP to decide whether to grant the 

Permit.  Griswold’s “Allegations of Error” are factually and legally meritless.  The City’s 

response to each of Griswold’s “Allegations of Error” is provided below: 
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1.  HCP’s Planning Technician was Authorized by HCC 21.90.020(b) to 
Grant the Permit 

 
 HCC 21.90.020(b) states: 

b.  If appointed by the City Manager, the City Planner shall have all 
functions and may exercise all powers necessary to administer and enforce 
the zoning code.  Assistants to the City Planner may exercise the 
administration and enforcement functions and powers of the City Planner 
under the City Planner’s supervision. 

 
This provision clearly authorizes any assistant under the supervision of the City Planner, 

including Planning Technician Travis Brown, to exercise the administrative function of 

issuing zoning permits under HCC 21.70.  Griswold’s assertion that Mr. Brown did not 

have this authority is incorrect. 

2.  The Inclusion of the Phrase “New Construction” on the Permit is 
Irrelevant to the Legality of the Permit 

 
 The Permit is titled “Residential Zoning Permit New Construction.”  [R. 5] 

Griswold apparently disagrees with describing the dwelling as a “new construction.”  The 

phrase “new construction” is not defined in the Zoning Code.  As a matter of practice, 

HCP uses the phrase “new construction” to describe improvements that are not part of an 

existing structure regardless of other improvements on the lot or the materials used in the 

structure.  Nothing in the Zoning Code prohibits this practice.  Moreover, the inclusion of 

the phrase “new construction” is irrelevant to the underlying legality of the permit.   HCC 

21.18.020(ii) expressly allows the detached accessory dwelling unit that is the subject of 

the Permit.  Whether the Permit refers to the dwelling as “new construction” is an 

irrelevant semantic issue. 
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3.  No Conditional Use Permit is Required 

 HCC 21.18.020 states, in relevant part: 

The following uses are permitting outright in the Central Business District, 
except when such use requires a conditional use permit by reason of size, 
traffic volumes, or other reasons set forth in this chapter: 
 
… 
 
ii.  One detached dwelling unit, excluding mobile homes, as an accessory 
building to a principal single-family dwelling on a lot. 

 
By contrast, HCC 21.18.030 describes the uses for which a conditional use permit 

(“CUP”) is required.  Generally, a CUP is required where there is “[m]ore than one 

building containing a permitted principal use on a lot.”  HCC 21.18.030(j).  Read 

together, the intent of these provisions is to prescribe a general rule that a CUP is 

required for multiple buildings containing a permitted principal use on lot, but to carve 

out an exception where no CUP is required for a detached accessory dwelling unit to a 

principal single-family dwelling.   

 The history of HCC 21.18.020(ii) clearly establishes that this was the City 

Council’s intent.  It was adopted in 2011 as part of Homer Ordinance 11-44(S).  The 

ordinance states “[t]he Homer Advisory Planning Commission wishes to allow the 

placement of an accessory dwelling unit on a lot in the…Central Business zoning 

district[] without the burden of obtaining a conditional use permit if no other regulation 

requires such…”  Homer Ord. 11-44(S).  The City Council’s express intent in adopting 

HCC 21.18.020(ii) contradicts Griswold’s argument that a CUP is required under these 

circumstances.   
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 4.  The Accessory Dwelling is Not a Nuisance Under HCC 21.18.080 

 Griswold’s assertion that the accessory dwelling violates HCC 21.18.080 is 

meritless.  Griswold appears to be referring to HCC 21.18.080(c).  It provides:  

c.  Commercial vehicles, trailers, shipping containers and other similar 
equipment used for transporting merchandise shall remain on the premises 
only as long as required for loading and unloading operations, and shall not 
be maintained on the premises for storage purposes unless screen from 
public view. 

 
The accessory dwelling is a converted shipping container.  [R. 13-14]  While it may have 

been used for transporting merchandise in the past, it is certainly not used for that 

purpose on the Property.  It has been converted to an accessory dwelling1 with a water 

and sewer connection.  HCO has viewed the interior of the accessory dwelling and it is 

fully provisioned as a dwelling including sleeping, cooking, and sanitation facilities.  The 

accessory dwelling is not a nuisance under HCC 21.18.080(c) because (1) it was not used 

for transporting merchandise to the Property; (2) it was not used for storage purposes at 

the Property; and (3) it is a “dwelling” or “dwelling unit” under the Zoning Code because 

it is arranged for residential occupancy and includes facilities for sleeping, cooking, and 

sanitation.2  

 Even if the accessory dwelling could be considered a nuisance and in violation of 

HCC 21.18.080, that would not be a basis for invalidating the Permit.  HCP has 

discretionary enforcement authority to address such violations.  HCC 21.90.020(c)(4).  

                         
1 See HCC 21.03.040 (defining “Dwelling” or “Dwelling Unit” as “any building or portion 
thereof designed or arranged for residential occupancy by not more than one family and includes 
facilities for sleeping, cooking, and sanitation and “Building” as “any structure used or intended 
for supporting or sheltering any use or occupancy”). 
2 Id. 
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The Alaska Supreme Court held that discretionary enforcement decisions are not subject 

to review.3  Accordingly, HCP’s exercise of its discretionary authority not to enforce the 

alleged violation of HCC 21.18.080 is not reviewable and is not a basis for invalidating 

the Permit. 

 5.  The Application Was Not Deficient 

 The Applicants provided all information requested on the City’s Zoning Permit 

Application.  [R. 6-8]  The City Planner has the discretion to determine whether a zoning 

permit application is incomplete.  HCC 21.70.030(b).  In this case, HCP found no errors 

or omissions in the application and exercised its discretion to review and grant the 

application.  It is impossible to respond to Griswold’s argument regarding compliance 

with HCC 21.70.020 because he does not identify the procedure he believes was “not 

fully complied with.”  To the extent any information was omitted, it was not material and 

did not hinder HCP’s review of the application.  

 6.  The Applicants Paid the Appropriate Fee 

 HCC 21.70.060 requires an applicant for a zoning permit to pay a fee according to 

the fee schedule established by the Homer City Council.  HCC 21.70.060.  Per the fee 

schedule, the fee for a zoning permit for a single family home or duplex is $200.4  The 

fee when the applicant commences the permitted activity without a permit is “assessed at 

the regular rate multiplied by one and one half (1.5) for Residential…”5  In this case, the 

                         
3 See Yankee v. City and Borough of Juneau, 407 P.3d 460 (Alaska 2017). 
4 See City of Homer Fee Schedule, https://www.cityofhomer-
ak.gov/sites/default/files/fileattachments/city_clerk039s_office/page/7514/2020_07_fee_schedul
e.pdf, p. 16. 
5 Id., p. 12 (n.1). 
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Applicants paid a $300 application fee, comprised of the ordinary $200 zoning permit fee 

and an additional $100 penalty for commencing activities prior to obtaining a permit.  [R. 

5, 15]  The applicants paid precisely the correct fee pursuant to the fee schedule.  

Griswold’s assertion to the contrary is incorrect. 

 7.  HCP Did Not Waive Any Zoning Code Requirements 

 HCP followed HCC 21.70 and all other applicable laws and regulations to review 

and grant the Permit.  HCP did not waive any such provisions.  It is impossible to 

respond to Griswold’s argument because he does not specify which provisions he 

believes were not complied with. 

8.  The Technical Violation of HCC 21.70.010(b) is Not a Basis for Denying 
the Permit 

 
 HCC 21.70.010(b) states “[t]he zoning permit required by this section shall be 

obtained prior to the commencement of any activity for which the permit is required.  

Failure to do so is a violation.”  It was a technical violation for the Applicants to 

commence the permitted activity before obtaining a permit.  However, HCP has the 

discretionary enforcement authority to address such violations and there is no 

requirement for HCP to prescribe any particular penalty (or any penalty at all) for a 

violation.  HCC 21.90.020(c)(4).  In accord with its ordinary practice and the Homer Fee 

Schedule, HCP charged the Applicants an additional $100 fee due to this technical 

violation.  [R. 5; 15]  HCP determined that this fee, in light of the Applicants’ diligent 

work to make a lawful improvement to the Property, was a satisfactory means of 
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addressing the violation.  This discretionary enforcement decision is not subject to review 

and the fact that a violation occurred does not invalidate the Permit.  

9.  A Zoning Permit Appeal is not the Proper Venue to Address Driveway 
Permitting  

 
 Griswold appeals the approval of a zoning permit by the City Planner under HCC 

21.93.020(a).  Prior to the issuance of a zoning permit, an applicant must obtain any other 

necessary permits under the Zoning Code (HCC Title 21).  HCC 21.70.070.  HCC 11.08 

regulates driveway permits and is not part of the Zoning Code.  The Homer Public Works 

Department processes and reviews driveway permit applications.  HCP is not involved in 

driveway permitting. 

 Whether a new driveway permit is required for the Property is irrelevant to this 

appeal of a zoning permit issued under HCC 21.70.  That issue is within the sole 

discretion of the Homer Public Works Department. Accordingly, driveway permitting is 

not a basis to challenge the issuance of the Permit.  Even if it were, Griswold’s argument 

is meritless.  The Applicants submitted driveway permits for the Property with the 

application.  [R. 18-19]  Contrary to Griswold’s assertion, HCC 11.08.040(a) does not 

require a new driveway permit when two existing lots are combined into a single lot.  

CONCLUSION 

 HCP properly issued the Permit.  The proposal to construct an accessory dwelling 

on the Property is allowed under the Homer Zoning Code.  The accessory dwelling is not 

a nuisance under HCC 21.18.080.  HCP appropriately followed all applicable Zoning 

Code requirements in considering the application and issuing the Permit.  Griswold’s 
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remaining arguments are meritless.  Accordingly, the Commission should uphold HCP’s 

decision to issue the Permit. 

DATED this 25th day of January, 2021, at Anchorage, Alaska. 
 
      JERMAIN DUNNAGAN & OWENS, P.C. 
                           Attorneys for Appellee  
                                                        City of Homer 
             
             
             
                By:  s/Michael R. Gatti/    

            Michael R. Gatti 
           Alaska Bar No. 8306033 
 Max D. Holmquist 
 Alaska Bar No. 0011057 
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Michael R. Gatti 
Max D. Holmquist 
JERMAIN DUNNAGAN & OWENS, P.C. 
3000 A St., Suite 300 
Anchorage, AK 99503 
Phone:  (907) 563-8844 
Fax: (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys the City of Homer 
 

BEFORE THE HOMER PLANNING COMMISSION 
 

In the Matter of        
       ) 
       )   
APPEAL OF ZONING PERMIT 1020-782 )  
_______________________________________)                
 
 

ENTRY OF APPEARANCE 
  

 COMES NOW, Jermain Dunnagan & Owens, P.C., and enters their appearance 

on behalf of Appellee, the City of Homer.  Copies of all pleadings and other documents, 

excluding service of process, are to be served at 3000 A Street, Suite 300, Anchorage, 

AK  99503.  

DATED this 25th day of January, 2021, at Anchorage, Alaska. 

     JERMAIN DUNNAGAN & OWENS, P.C. 
Attorneys for the City of Homer 

 
 
     By:  /s/ Michael R. Gatti   
      Michael R. Gatti 
      Alaska Bar No. 8306033 
      Max D. Holmquist 
      Alaska Bar No. 0911057 
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Michael R. Gatti 
Max D. Holmquist 
JERMAIN DUNNAGAN & OWENS, P.C. 
3000 A St., Suite 300 
Anchorage, AK 99503 
Phone:  (907) 563-8844 
Fax: (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys the City of Homer 
 

BEFORE THE HOMER PLANNING COMMISSION 
 

In the Matter of        
       ) 
       )   
APPEAL OF ZONING PERMIT 1020-782 )  
_______________________________________)                
 
 

CITY OF HOMER’S WITNESS LIST 
 

 Appellee, the City of Homer (the “City”) by and through its counsel, Jermain, 

Dunnagan & Owens, P.C., hereby provides its list of witnesses who may testify at the 

Appeal Hearing.   

1. Rick Abboud 

2. Travis Brown 

3. Any other individuals identified by Appellant or necessary for rebuttal 

purposes. 
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DATED this 25th day of January, 2021, at Anchorage, Alaska. 

     JERMAIN DUNNAGAN & OWENS, P.C. 
Attorneys for the City of Homer 

 
 
     By:  /s/ Michael R. Gatti   
      Michael R. Gatti 
      Alaska Bar No. 8306033 
      Max D. Holmquist 
      Alaska Bar No. 0911057 
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Memorandum 
TO: HOMER PLANNING COMMISSION 

FROM:  MELISSA JACOBSEN, MMC, CITY CLERK 

DATE:  JANUARY 27, 2020 

SUBJECT: ADDRESSING POTENTIAL PRELIMINARY MATTERS OF ZONING PERMIT 
1020-782 

 
I apologize that I am unable to attend the appeal hearing tonight, I have been called away unexpectedly 
because of a family matter.   
 
This memo addresses potential preliminary matters that were brought forward by the Appellant at the January 
6th Special Meeting and in their brief submitted January 25th, that relate to the City Clerk’s office. 
 
1. Commissioner Petska-Rubalcava’s Oath of Office, brought up on January 6th- 
 
Deputy Clerk Krause assisted with research regarding the oath of office in Homer City Code and Alaska Statutes 
Title 29 and found – 
 
Homer City Code (HCC) 4.01.110 Oath of Office - Oaths of office shall be administered for City offices including 
Councilmen and Mayor, which shall affirm in writing that they will honestly, faithfully and impartially perform 
their duties. These oaths will be kept on file at City Hall by the City Clerk. [Ord. 95-1(S), 1995; Ord. 82-6 § 21, 
1982]. 
 
Alaska Statutes 29.20.600 Oaths of office.  Before taking office a municipal official shall affirm in writing that 
the duties of the office will be honestly, faithfully, and impartially performed by the official. 
 
When Commissioner Petska-Rubalcava’s appointment to the Commission was confirmed at the Council’s 
Special meeting of July 1, 2020 she should have been provided an Oath of Office to sign.  Unfortunately that did 
not happen and remained undiscovered until the Appellant submitted a Public Records Request for 
Commissioner’s Oaths of Office.  Upon this discovery Ms. Petska-Rubalcava was provided an oath to sign. The 
language in the document provided to her by the Clerk for the Planning Commission read in a manner that she 
was signing prior to taking office.  This situation is not the Commissioner’s fault, she proceeded as requested 
by Clerk’s office staff. 
 
2.  Public Notice mailed to neighboring property owners, item 3 in the Appellants brief- 
 

201

https://www.cityofhomer-ak.gov/sites/default/files/archives/clerk/ordinance/ord9501.pdf
https://www.cityofhomer-ak.gov/sites/default/files/archives/clerk/ordinance/ord8206.pdf


Memo to Planning Commission 
Preliminary Matters Zoning Permit 1020-782 

Page 2 of 2 
 
Prior to the January 6th Special Meeting the Planning Department mailed out a notice to property owners.  A 
second public notice was not sent out pertaining to the January 27th rescheduled date, only the parties were 
noticed by the Clerk’s Office.   
 
Homer City Code 21.93.100 General Appeals Procedure reads- b. The appellant, the applicant for the action or 
determination that is the subject of the appeal, the owner of the property that is the subject of the action or 
determination, and all parties who have entered an appearance shall be provided not less than 15 days’ written 
notice of the time and place of the appeal hearing. Neighboring property owners shall be notified as set forth in 
HCC 21.94.030. 
 
I interpreted this section of code to pertain to Board of Adjustment hearings.  
 
The hearing was continued 20 days. This second meeting has been noticed in the newspaper and on the City of 
Homer website.   
 
If the Commission determines there is a notice error, the only resolution I can suggest is a second continuance 
to allow for the Clerk’s Office to mail notice to owners of record on the Borough Assessor’s records of real 
property within a 300-foot periphery of the site that is the subject of the proposed action.  The hearing would 
need to be continued to a date on or after February 16, 2021.  
 
3.  Witnesses – 
 
I contacted the requested witnesses and they responded as follows: 
 

• City Planner Abboud and Planning Technician Brown have agreed to participate.  
• Public Works Superintendent Dan Gardner declined to participate due to his lack of involvement in this 

matter. 
• Property owner’s Scott and Stacy Lowry declined the request to be questioned, but will be in 

attendance.  
 
As I mentioned in previous correspondence, the City doesn’t have subpoena power that would require those 
called to be questioned.  
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SPECIAL MEETING 
JANUARY 27, 2021 
 

 022521 rk 
 

Session 21-04, a Special Meeting of the Planning Commission was called to order by Chair Scott 
Smith at 5:45 p.m. on January 20, 2021 at Cowles Council Chambers in City Hall located at 491 E. 
Pioneer Avenue, Homer, Alaska, via Zoom Webinar.  
 
PRESENT: COMMISSIONERS HIGHLAND, PETSKA-RUBALCAVA, BARNWELL, VENUTI, BENTZ, 

CONLEY AND SMITH 
 
STAFF:  DEPUTY CITY CLERK KRAUSE 
 
APPROVAL OF THE AGENDA 
 
Chair Smith requested a motion to approve the agenda. 
 
HIGHLAND/BENTZ– SO MOVED. 
 
There was no discussion. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
NEW BUSINESS 
 

a. Appeal Hearing of City Planning Staff Issuance of Zoning Permit 1020-782 issued to Scott 
and Stacy Lowry for their property located at 541 Bonanza Avenue. 

 
Chair Smith announced the action before the Commission stating the purpose of the hearing was 
to hear oral argument from the Appellant Frank Griswold; regulations to conduct the appeal and 
noted the items that were provided to the Commission regarding the action before them. 
 
Deputy City Clerk Krause acknowledged all persons in attendance for the record as follows: 
 
Appellant: Frank Griswold 
 
Appellee: Max Holmquist, Esq.  & Michael R Gatti, Esq.  Jermain, Dunnagan & Owens, P.C. 
  Attorneys for the City of Homer 
 
Witnesses for Appellee: Rick Abboud, City Planner and Travis Brown, Planning Technician 
 
Property Owner: Scott & Stacy Lowry 
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PRELIMINARY ISSUES 
 
Chair Smith stated that the Commission would address preliminary matters at this time. He 
continued by relaying that at the January 6, 2021 Special Meeting two preliminary matters were 
raised by Mr. Griswold and a third was outlined in his brief. Due to one of those issues involving 
Vice Chair Petska Rubalcava and himself, he would pass the gavel to Commissioner Highland to 
address those preliminary matters raised against them first.  
 
Max Holmquist interjected that the City would like to address a preliminary matter on the notice 
issue that was discussed in memorandum from City Clerk Jacobsen. He believed that may 
present an issue with going forward and suggested that the Commission may want to address 
that matter before other preliminary issues. 
 
Deputy City Clerk Krause responded that the notice issue was referenced in the City Clerk’s 
memorandum and will be handled under additional preliminary issues under the procedural 
outline provided. 
 
Commissioner Smith turned the meeting over to Commissioner Highland. 
 
Acting Chair Highland addressed what she believed was an error in stating the Zoning Permit 
number and wanted that corrected for the record and recognizing that the property owners, 
Scott & Stacy Lowry were present as she believed they were not recognized by the Clerk. She 
then addressed Mr. Griswold, stating that the Commission has read his brief, asking if he had 
any additional information to share, not included in his brief, regarding Commissioner Smith. 
 
Mr. Griswold stated that he had other issues, but felt it was explained in his brief and he had 
nothing to add regarding Mr. Smith. 
 
Acting Chair Highland requested a motion. 
 
BENTZ/PETSKA-RUBALCAVA – MOVED TO EXCUSE MR. SMITH FROM PARTICIPATION IN THIS 
APPEAL HEARING DUE TO HIS INABILITY TO SERVE AS AN IMPARTIAL ADJUDICATOR AS 
SUGGESTED BY THE APPELLANT. 
 
City Attorney Holmquist responding for the City stated that in accordance with Homer City Code 
1.18.048 Commissioner Smith comments highlighted in Mr. Griswold’s brief did not demonstrate 
that he has any bias or partiality with regard to the Zoning Permit since they were in context of 
denying the Conditional Use Permit, so in their perspective it is hard to imagine how the 
comments can be construed as bias in favor of the applicants who were applying for the 
conditional use permit.  
 
Commissioner Bentz stated a recollection from the September 2, 2020 meeting and believed 
Commissioner Smith from his tone and demeanor did not exhibit bias but was trying to work 
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through the issue and trying to make sure that everyone was aware of the process and that the 
Commission tries to consider all voices and move forward as a service to the city. 
 
Deputy City Clerk Krause noted for the record that the Appellant had his hand raised.  
 
Acting Chair Highland requested clarification from the Clerk if that would be permissible. 
 
Deputy City Clerk Krause stated the Commission allowed the Appellee to comment and so to be 
fair they should allow the Appellant to comment. 
 
Mr. Griswold stated that the procedures that were cited by the City Attorney indicated that it 
would be appropriate for Mr. Smith to be included in these discussions. He believed Mr. Smith 
should be the one that should be asked questions about his potential partiality or animosity. He 
wanted to further state that just because the Commission denied CUP 20-14 does not mean that 
Commissioner Smith was not biased or lacked partiality. There was an implied agreement that 
that request would be denied and quickly replaced by an alternative that would put the Lowry’s 
in the position that they wanted to be in.  
 
Commissioner Bentz acknowledged that typically when motions of conflict are made they do ask 
the Commissioner if they feel they have a conflict and would put that question to Commissioner 
Smith. 
 
Commissioner Smith responded that he feels he does not carry any bias, his comments at the 
time were meant to recognize that there were various players in the discussion including Mr. 
Griswold’s laydown at the time. He is fully aware of the position and process that he represents 
and that it is a part of the system, public hearing and public testimony, it needs to be there. He 
fully embraces his role so does not currently, or then, carry bias on the matter. 
 
Acting Chair Highland stated for the record that she was going to exercise caution and vote that 
Commissioner Smith does have a conflict and should not participate in this matter. She inquired 
if there were any additional objections, noting her own. 
 
There were no additional comments from the Commission. 
 
Acting Chair Highland called for a roll call vote. 
 
VOTE. NO. BENTZ, PETSKA-RUBALCAVA, CONLEY, VENUTI 
VOTE. YES. HIGHLAND. 
 
Motion failed. 
 
Commissioner Highland turned the meeting back over to Chair Smith. 
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Chair Smith requested Mr. Griswold to address the matter regarding Commissioner Petska-
Rubalcava. 
 
Mr. Griswold stated that he expressed his concerns at a previous hearing and believed that the 
Commission did not address his concerns regarding the oath of office, although that is not as 
well defined in City Code as bias and conflict of interest. He then acknowledged the 
memorandum from City Clerk Jacobsen and the circumstances as presented but he will reserve 
it as a point on appeal because he believed that if someone does not have a valid oath of office 
anything that they participate in is potentially invalidated. One of his concerns in particular is 
the issue on appeal is whether the city can allow an “after the fact zoning permit” and in this 
case, this is an “after the fact oath of office” so that particular connection bothers him and if 
somebody thinks that an “after the fact oath of office” is okay they might believe “after the fact 
zoning” is okay. 
 
Chair Smith thanked Mr. Griswold for his comments noting that they were in record. 
 
City Attorney Holmquist stated in rebuttal that Commissioner Rubalcava did not take any action 
on this matter prior to signing her oath of office and so there is no reason that she should be 
precluded from participating in this hearing or in this matter. 
 
Chair Smith called for a motion. 
 
HIGHLAND/BENTZ MOVED TO EXCUSE COMMISSIONER PETSKA-RUBALCAVA FROM 
PARTICIPATION IN THIS APPEAL HEARING DUE TO CONFLICT WITH HER OATH OF OFFICE AS 
RAISED BY THE APPELLANT. 
 
Commissioner Highland expressed that she would be erring to the side of caution and voting that 
Commissioner Petska –Rubalcava had a conflict. 
 
Commissioner Bentz requested clarification on the date that the oath of office should have been 
signed since her reappointment, noting that they have not met in person due to COVID 19 and if 
the previous oath on record would not be effective. 
 
Deputy City Clerk Krause stated that currently the content of the oaths of office as written expire 
with the Commissioner’s term of office.  
 
Chair Smith believed that whether or not Commissioner Petska-Rubalcava was in good standing 
when they addressed CUP 20-14, she is now and is on similar footing as Commissioner Conley and 
does not believe that technicality, at this level, of not having the piece of paper signed, does not 
present an issue for this hearing while maybe in higher courts it may. He believed that 
Commissioner Petska-Rubalcava did not have any divisive intent or trying to work around the 
rules. He believed the Commissioner to be in good standing as the rest of the commission is today 
and capable of hearing this appeal with total authority.  
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Chair Smith inquired if there were any additional comments, hearing none he requested the 
Clerk to perform a roll call vote. 
 
VOTE. NO. SMITH, CONLEY, VENUTI, BENTZ 
VOTE. YES. HIGHLAND. 
 
Motion failed. 
 
Chair Smith then requested Mr. Griswold to add to his expressed complaint regarding 
Commissioner Venuti. 
 
Mr. Griswold proceeded to explain that the motions regarding conflict of interest do not require a 
second because they are mandatory and when brought forth they are obligated to discuss them 
but he would hate to see this disregarded just because they did not have a second. 
 
Mr. Griswold continued by stating that Mr. Venuti made derogatory remarks about him that was 
addressed by Mr. Bob Shavelson at the end of the meeting. Mr. Venuti claimed that because of the 
past litigation with the city those negative comments were justified and furthermore similar 
sentiments have been expressed to City Council by Mrs. Venuti, his wife, who thinks that he has 
too many opportunities to win his cases, suggesting it is not fair to the city that I have appeal 
rights, but when a city official expresses publically, an appellant or citizen who raises concerns 
and not only expresses those concerns but encourages others or justifies the negative comments 
of others, it does show animosity whether overt or implicit it affects Mr. Venuti’s ability to be 
impartial and in this case, Mr. Griswold stated he included in his brief the various reasons that you 
can look at to determine partiality or when someone has animosity towards one party or favors 
another. 
 
Chair Smith then asked the Appellee if they wanted to offer rebuttal. 
 
City Attorney Holmquist stated that the city did not have comment on this issue. 
 
Chair Smith requested a motion. 
 
HIGHLAND/BENTZ MOVED TO EXCUSE COMMISSIONER VENUTI FROM PARTICIAPTION IN THIS 
APPEAL HEAIRNG DUE TO HIS BIAS AS SUGGESTED BY THE APPELLANT. 
 
Commissioner Highland stated that she will be voting that Commissioner Venuti has a conflict of 
bias. 
 
Commissioner Venuti stated that he had no agenda, his purpose in participating in public service 
is to serve the community in a friendly and inclusive manner. He continued by stating that his 
mantra has always been to act purposely and with civility in this life and believed that his remarks 
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were twisted around to become confrontational which deflects from the successful resolution of 
this appeal.  
Commissioner Venuti further stated that his comments were intended to support any individual  
a right to disagree that the Planning Commission’s decisions and absolutely no animosity toward 
anyone was intended and he is sorry that the Appellant has misinterpreted his remarks and is 
trying to use this to cloud the issue at hand. 
 
There were no further comments and Chair Smith called for the vote. 
 
VOTE. NO. BENTZ, PETSKA-RUBALCAVA, CONLEY, SMITH. 
VOTE. YES. HIGHLAND. 
 
Motion failed. 
 
Chair Smith inquired if Mr. Griswold had any other preliminary issues. 
 
Mr. Griswold noted that there was an issue with the Notice as the City Clerk noted in her 
memorandum. He then stated that was his understanding on delaying this appeal 21 days in 
order to notice the neighboring property owners as directed under Homer City Code. He believed 
a new date was suggested of February 16th which he stated that it would be very prejudicial to his 
side since he will be preparing for another appeal. He further stated that it would be perilous to 
proceed in this hearing when the Commission has not properly followed code and notified the 
property owners within the 300 foot periphery. 
 
Chair Smith stated that currently the Commission cannot obtain legal counsel, the city attorney 
is representing the city, Mr. Abboud is a witness and stated his understanding of this hearing and 
he may be wrong but that this meeting did not have a Public Hearing attached to it. 
 
Chair Smith requested input from the other commissioners on this matter. 
 
Chair Smith acknowledged that City Attorney Holmquist would like to offer rebuttal. 
 
Commissioner Bentz stated that in reflecting on city code and echoing her thoughts on the matter 
about parties eligible to appeal the notice of appearance for the party, witnesses called and did 
not really want to speak to the public notice for this meeting versus the previous initial public 
notice that was sent out for this appeal hearing but the fact of new evidence or changed 
circumstances in the code the Board is not supposed to be accepting new evidence or change of 
circumstances but making their decision on the record. 
 
Commissioner Highland requested clarification on the sentence that was shown in city code 
21.93.100.(b) that the neighboring property owners should have been notified or is Commissioner 
Smith and Bentz correct. 
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Chair Smith requested the cited code by Commissioner Highland. 
 
Deputy City Clerk Krause requested a moment to pull up the city code to review the cited 
language.  
 
Commissioner Bentz read the language as cited in 21.93.100(b) confirming that was done with 
the Clerk. 
 
Chair Smith stated that this meeting was not a Public Hearing and only a Special Meeting so he 
opined that it would fall under a different criteria and requested clarification from the Clerk. 
 
Deputy City Clerk Krause noted that city code addresses the appeal hearing which is what this 
meeting is and city code does not cite what the process is in continuance but notice is required 
to be sent to the property owners. 
 
Commissioner Bentz recited city code 21.94.030 into the record and believed that it was done 
prior to the January 6, 2021 meeting which was the first meeting on this matter. 
 
City Attorney Holmquist speaking on behalf of the city and reiterating that they cannot provide 
legal advice to the Commission and did not find out about the notice issue until this afternoon 
but believe that notice should be sent out in accordance with 21.94.030 and would request a 
continuance based on the requirement as cited in city code.  
 
Chair Smith acknowledged Mr. Griswold raised hand and requested he wait just a few moments 
until he could receive input from the Commission.  
 
There were no further comments from the Commissioners and Chair Smith requested Mr. 
Griswold make his comment if it was in regards to a continuance. 
 
Mr. Griswold commented on the previous gross misunderstanding on this being a closed record 
and explaining that it is an open evidentiary hearing and they are supposed to take evidence from 
parties and the public. The public doesn’t just speak when the meeting is over, referring to the 
adopted procedures, the commission then opens the floor to comments of interested persons 
and they get 10 minutes, not just three minutes to provide testimony. It would then be part of the 
record that if later it gets appealed, then it would go to the Board of Adjustment and be a closed 
record.  
Mr. Griswold continued by explaining that if the surrounding property owners have no knowledge 
of the hearing being conducted then they do not have the opportunity to file briefs or provide 
testimony on the subject. He further commented on being astounded that people would 
misinterpret the improper code and deciding that this is not a public hearing and opined that is 
why the Commission needed their own attorney to keep them straight and he further noted that 
if they failed to honor the public notice it would be automatic grounds for reversal. 
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Chair Smith requested a motion for a continuance. 
 
BENTZ/VENUTI MOVED TO CONTINUE THE APPEAL HEARING TO SUCH A TIME AS THAT COULD 
BE PROPERLY NOTICED. 
 
Chair Smith opened discussion on possible date for continuance opining that this needed to be 
resolved by a specific date due to time requirements.  
 
Mr. Griswold requested permission to comment relaying that he could resolve that question. 
 
Chair Smith gave the floor to Mr. Griswold who proceeded to state that the Commission would 
need to decide the issue either 45 or 60 days after the hearing. Until the hearing is completed they 
are under no deadline. The City Clerk suggested the earliest date that this could be continued to 
is February 16, 2021 in accordance with her memorandum. 
 
Commissioner Bentz questioned the requirement that all appeals must be heard within 60 days 
after the appeal record has been prepared and would like to know what date that was completed. 
 
Deputy City Clerk Krause responded that the record was ready on December 30, 2020. 
 
City Attorney Holmquist offered that the continuance is allowed by city code beyond the 
timeframe for good cause shown and I believe this would be a good cause to continue this hearing 
further. 
 
Commissioner Highland noted that Mr. Griswold previously stated he could not attend February 
16, 2021 and wondering if we can schedule this later in February or March or even for our next 
meeting date of February 17th instead of a worksession. 
 
The Commissioners briefly discussed possible dates and determined that it would be best to leave 
it in the hands of the Clerk’s Office to arrange a mutually acceptable date between all parties 
involved. 
 
Chair Smith inquired if Mr. Griswold was acceptable to that solution. 
 
Mr. Griswold responded that for the record he did not state that February 16th was any worse than 
any other day and that it was not in his best interest to delay this, but he thought of the necessity 
that it be delayed and that no matter what date it would be, he has another appeal before the 
Board of Adjustment and it is just a bad situation as he has spent time to be prepared for tonight 
but he recognizes that it would be improper for the Commission to hold the meeting tonight 
without the proper notice. 
 
Chair Smith requested confirmation from Mr. Griswold that he was okay with allowing the Clerk 
to establish a date by March 16th. 
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Mr. Griswold responded that he would, but hope that it would be done well in advance of that but 
he was okay with the Clerk contacting parties and establishing a mutually agreeable time. 
 
Chair Smith confirmed with the City Attorney Holmquist and Mr. and Mrs. Lowry regarding the 
continuance that the procedure would be acceptable. 
 
Chair Smith inquired if there was any further discussion, hearing none he asked if there was any 
objections to the motion to continue to a date to be determined, there were none. 
 
The Commission agreed by consensus to the continuance of the Appeal Hearing on Zoning Permit 
1020-782. 
 
Chair Smith recognized that Mr. Griswold had his hand raised, then confirmed with the Clerk that 
there were no additional items that they had to address before concluding the meeting. 
 
Chair Smith inquired what Mr. Griswold would like to address. 
 
Mr. Griswold stated that in the memorandum submitted by City Clerk Jacobsen on page two that 
the city did not have subpoena powers, then proceeded to explain what a subpoena actually was 
and that the Lowry’s were in attendance and that they declined being questioned, but noted that 
the Commission’s recently adopted procedures authorizes parties and the Commission to 
question the Lowry’s. He noted that there is no place in city code or the adopted procedures that 
allows that the Lowry’s can attend but decline to be questioned. The prospective witness, 
Superintendent Dan Gardner also declined to attend. The city does not require subpoena powers 
to request a Public Works supervisor with professional knowledge about a critical issue on appeal 
to attend the hearing and he believed it would be critical to address these issues now. 
 
Chair Smith acknowledged Mr. Griswold’s comments, even though it is written regarding the 
Lowry’s decision to attend but not be questioned and even though it is understood about Mr. 
Gardner’s participation, he chose not to attend. The Commission did not plan to address that type 
of decision at this meeting and he believed it would be appropriate for all parties to be able to 
prepare for and reflect on what responses to that might be, rather than trying to process that now 
since the Commission does not have legal counsel now nor will they obtain legal counsel, he 
believed, in the future over this matter. Chair Smith stated that it would be best for the 
Commission not to process that request at this time unless there is overwhelming objection by 
other Commissioners. 
 
Chair Smith opened the floor to comments from the Commission and there were none offered. 
 
Chair Smith opened the floor to City Attorney Holmquist for comment. 
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City Attorney Holmquist noted that the city was prepared to the respond at this time but would 
not be opposed to discussing at the beginning of the next hearing as well whichever the 
Commission would prefer. 
 
Deputy City Clerk Krause confirmed for Chair Smith that a motion was not required, that the 
Commission dispensed of the motion to continue the hearing, noted Mr. Griswold’s objection and 
stated that it can be addressed at that time. 
 
Chair Smith asked if there were any additional items that required to be addressed at this time. 
 
City Attorney Holmquist stated that Mr. Griswold filed what was title a reply brief and that was 
not authorized under the hearing procedures that the City Clerk distributed and the City would 
move to strike it. They can do this in writing following this hearing if that would be the 
Commission’s preference. The City would be prejudiced if the Appellant, Mr. Griswold, is allowed 
to file an additional brief that was not authorized by the procedure that was given out by the 
Commission prior to the hearing. The city has not had the same opportunities as Mr. Griswold if 
that brief is allowed so the city is requesting that the brief be stricken from the record. 
 
Mr. Griswold requested permission to respond. 
 
Chair Smith stated no, he did not think it was appropriate to respond in this situation. He stated 
that Mr. Griswold would be able to address it at the next meeting. 
 
Mr. Griswold interjected why not and proceeded to state that this showed how bias that Chair 
Smith was since he was denying him his due process rights to respond to an issue that was 
brought up by City Attorney Holmquist regarding his reply brief. He opined that it was blatantly 
bias. 
 
Chair Smith continued to explain that he meant no bias, he was trying to give everyone a fair 
process, he was no lawyer but that in all fairness Mr. Griswold had submitted an additional brief 
and the city did not; so the city should also have the ability to submit an additional brief and to 
not allow them the ability or time to submit one would show bias, so I do not give you, Mr. 
Griswold, at this time the ability to respond. 
 
Mr. Griswold stated that Chair Smith made his decision without hearing his response and that was 
prejudicial and that he was unfit to be a Chair or a Commissioner. 
 
Chair Smith recognized Commissioner Highland. 
 
Commissioner Highland noted that the procedures stated that briefs must be filed with the City 
Clerk by 4:30 p.m. on Monday, January 25, 2021. 
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Mr. Griswold interjected that he would like the Commission to vote on whether he has an 
opportunity to respond to the City Attorney’s objection to his brief. 
 
Commissioner Bentz referencing the procedural aspect of the issue, but that since the 
Commission voted to continue the hearing that the issue should be addressed at that time when 
there would be ample time to discuss their concerns. But since we are at the end of our meeting I 
believe it would be wise to continue to hear what the three minute comments are to make sure 
they are hearing the issues fully and then the issues can be addressed when the hearing is 
continued. 
 
Deputy City Clerk Krause stated that the Commission dispensed with a motion to continue the 
hearing and should proceed to Comments of the Audience. 
 
Chair Smith noting the comments received he will proceed. He informed Mr. Griswold that if he 
comments under this topic in rebuttal to City Attorney Holmquist statement they will not be 
addressed he will have opportunity at the continuance to present his objections.  
 
COMMENTS OF THE AUDIENCE 
 
Frank Griswold commented that he warned the Commission when they were doing the 
procedures, through emails to the City Clerk that they were not allowing near enough time for any 
of these different points and that they allocated only 20 minutes for preliminary matters and they 
have gone well over one hour; he pointed out that in the procedures it states specifically that the 
hearing parties may testify and among other things submit evidence. He further stated that he 
had requested from the City Clerk direction on how he was to submit evidence at the meeting if it 
was being conducted telephonically. She did not respond so he submitted his brief well in 
advance of the meeting as evidence and that other provision that had a deadline of January 25th 
that applied to the opening briefs, it did not address reply briefs and you have so stifled the parties 
from giving testimony that if I had taken the time that you allocated me to present my oral 
argument, which I would have done in the brief, I would not have had time to question witnesses 
or anything else, so it’s your own actions that have so prejudiced me that I am forced to provide 
my reply brief as evidence at the meeting. Instead of leisurely giving oral argument so your 
procedures are to blame, not me and you just categorically say oh, it looks like we are not going 
to have legal counsel and probably never going to have, well the big question here is all these 
legal issues that come up, why don’t you get legal counsel, you need it more than anybody. You 
need it more than anybody, the planning department can take care of themselves, the board of 
adjustment is mandatory that they have legal counsel, you should demand legal counsel. The 
only reason you don’t is the system of hiring legal counsel for the planning department forces you 
to rely on their legal advice and not your own. This is prejudicial to an appellant and he wished 
that someday the commissioners would be able to be an appellant and then see how prejudicial 
this whole system is, you do not want to hear anybody question the authority or a decision of your 
city planner or planning staff. It is very apparent and this may be implicit but to an outsider the 
views, the commission may think they are acting properly but when you allow one side to raise 
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an argument and not allow the other side to respond, you would not do that if I were represented 
by counsel, if I was represented by a suit and tie you would show more respect. That’s all I got 
good night. 

Chair Smith thanked Mr. Griswold for his comments and will carry them forward to the next 
meeting. 

City Attorney Holmquist stated that in regards to those comments the board of adjustment 
procedure does call for reply briefs specifically, but if you look at the procedure for the Planning 
Commission appeal hearings it just simply states that any person may file a written brief and the 
procedure set by the Commission prior to the hearing had a deadline for a written brief so the 
intention was that each party gets to file the written brief but there are no reply briefs and Mr. 
Griswold is trying to find a way around that by filing an extra brief. If Mr. Griswold has an extra 
argument that he would like to make he can certainly do that during oral arguments during the 
course of this hearing but filing of an extra brief would be prejudicial to the city and it would be 
disregarding the procedures that were established prior to the hearing. 

Commissioner Conley thanked the Lowry’s for their patience. 

Commissioner Bentz expressed appreciation for the patience from all parties noting that the 
Commissioners have never dealt with an appeal as the body is composed and that they are 
learning as they go and are very interested in following due process and are doing the best that 
they can in their voluntary appointed positions. 

Chair Smith agreed with Commissioner Bentz and that they do not mean any disrespect to the 
parties involved. He believed that it was important to hear all sides and to follow the process that 
is legal.  

ADJOURN 
There being no further business to come before the Commission, the meeting adjourned at 6:48 
p.m. The next Regular Meeting is scheduled for Wednesday, February 3, 2021 at 6:30 p.m. A
Worksession is scheduled at 5:30 p.m. All meetings are scheduled to be held virtually by Zoom
Webinar from the City Hall Cowles Council Chambers located at 491 E. Pioneer Avenue, Homer,
Alaska.

RENEE KRAUSE, MMC, DEPUTY CITY CLERK 

Approved:   April 7, 2021
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From: Frank Griswold
To: Melissa Jacobsen
Cc: Renee Krause
Subject: Notice to Surrounding Property Owners of March 11, 2021 Appeal Hearing Re: Zoning Permit 1020-782
Date: Wednesday, March 10, 2021 12:36:48 AM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Melissa,

Please email me a copy of the notice of the March 11, 2021 public hearing which was required under HCC
21.94.020 to be published last week in a paper of general circulation within the City.  Please also email me a
copy of the notice of the March 11, 2021 hearing mailed to surrounding property owners as required under
HCC 21.94.030, plus the Clerk’s Affidavit of Distribution and the mailing list of those surrounding property
owners.  HCC 21.94.030 stipulates that a copy of the newspaper notification, or notice containing at least
the same information required under HCC 21.94.020(b)(1-4), shall be mailed to owners of record on the
Borough Assessor’s records of real property within a 300-foot periphery of the site that is the subject of the
proposed action.  HCC 21.94.020(b)(2) requires “[a] legal or common description of the property involved
and a street address” while HCC 21.94.020(b)(4) requires “[a] statement that the complete proposal is
available for review, specifying the particular City office where the proposal may be examined.”  

1. Does the subject notice presumably published last week in the local newspaper contain all of the
information required under HCC 21.94.020(b)(1-4)?  If not, why not?

2. Does the copy of the newspaper notification or Notice of Hearing that the Clerk's Office
presumably mailed to surrounding property owners regarding the March 11, 2021 appeal hearing
contain a legal or common description of the subject property (besides the street address)?  If not,
why not?

 3. Does the copy of the newspaper notification or Notice of Hearing that the Clerk's Office
presumably mailed to surrounding property owners regarding the March 11, 2021 appeal hearing
contain a statement that the complete proposal is available for review, specifying the particular City
office where the proposal may be examined?  If not, why not?

Thank you for your prompt reply.

Frank  
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From: Frank Griswold
To: Melissa Jacobsen
Subject: March 11, 2021 Appeal Hearing Re: Zoning Permit 1020-782
Date: Wednesday, March 10, 2021 12:20:47 PM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Melissa,

In your Memorandum to the Commission dated January 27, 2020 [sic] you stated:
"The hearing was continued 20 days. This second meeting has been noticed in the
newspaper and on the City of Homer website.”  The third meeting is now
scheduled for March 11, 2021.  I was unable to find any notice of this meeting in
the March 4, 2021 edition of the Homer News.  Was the March 11, 2021
Commission appeal hearing advertised in the Homer News or other local
newspaper?  If not, why was the second meeting so noticed but not the third?  HCC
21.93.300(d) provides that “Any person may file a written brief or testimony in an
appeal before the Commission.”  Furthermore, the Procedure adopted by the
Commission provides, under item 5, that the floor will be opened for comments
from interested persons with a time limit of 10 minutes each.  This sounds very
much like a public hearing for which the notification procedure under HCC
21.94.020 (advertising the week before in a local newspaper) is required.  

The Agenda for the March 11, 2021 Planning Commission Special Meeting does
not provide for any comments from interested persons limited to 10 minutes each; it
only provides for Comments of the Audience limited to 3 minutes each at the end of
the meeting.  The members of the general public were not provided with the
Commission’s Procedure so how would they know they have a right to comment for
up to 10 minutes during the March 11, 2021 appeal hearing and/or submit written
briefs or written testimony at or prior to the appeal hearing?  

The Notice of (the March 11, 2021) Hearing you mailed to Parties of Record
identifies City Planner Rick Abboud as a Party of Record.  Why is Mr. Abboud
considered a party to this appeal?  Why are Scott and Stacy Lowry only identified
as property owners and not as Appellees?  Why is Travis Brown considered neither
a party nor Appellee?  Why didn’t you date that Notice of Hearing?  Please bring
these concerns, questions, and your responses to them to the immediate attention of
the Commission and Parties, whoever they are.  Please do the same for the
questions I asked in my previous email regarding notice to surrounding property
owners. 

Thank you.

Frank    
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Michael R. Gatti, Esq. 
Max D. Holmquist, Esq. 
JERMAIN, DUNNAGAN & OWENS, P.C. 
3000 A Street, Suite 300 
Anchorage, AK  99503 
Telephone:  (907) 563-8844 
Facsimile:   (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for City of Homer 

 
BEFORE THE HOMER PLANNING COMMISSION 

 
In the Matter of        
       ) 
       )   
APPEAL OF ZONING PERMIT 1020-782 )  
_______________________________________)                
 

MOTION TO STRIKE 

 Appellee the City of Homer (the “City”), by and through its attorneys, Jermain, 

Dunnagan & Owens, P.C., hereby moves to strike from the record Appellant’s Reply 

Brief and Appellant’s pleading entitled “Evidence.”  The Homer Planning Commission’s 

(the “Commission”) Procedure for Planning Commission Hearing (“Procedural Order”) 

applicable to this matter limits the parties to a single written brief to be filed by January 

25, 2021.  Appellant Frank Griswold’s Reply Brief and “Evidence” clearly do not comply 

with the Procedural Order.  The Commission should strike them from the record and not 

consider them for any purpose. 

 The Procedural Order states: “The parties may file written briefs in support of 

their positions.  Briefs must be filed with the City Clerk by 4:30 p.m. Monday, January 

25, 2021.”  The City and Griswold filed written briefs with the City Clerk on January 25, 
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2021.1  In accord with the Procedural Order, the City did not respond in writing to 

Griswold’s brief.  Griswold, however, did not comply with the Procedural Order.  Rather, 

he filed his Reply Brief on January 27, 2021.  At the January 27, 2021 hearing, the City 

objected to Griswold’s Reply Brief and moved to strike it from the record.  

 On March 9, 2021, Griswold filed a pleading entitled “Evidence.”  Griswold 

asserts that because the Procedural Order allows the parties to submit evidence at the 

hearing, the Commission should accept this filing.  This is incorrect for two reasons.  

First, Griswold’s pleading does not contain any evidence.  Rather, it is simply additional 

briefing on procedural and substantive issues related to this appeal.  It appears that 

Griswold is attempting to circumvent the Procedural Order’s briefing limitation and 

deadline by calling his late-filed additional briefing “evidence.”  Second, the Procedural 

Order only allows the submission of evidence during the hearing.  The City intends to 

comply with the Procedural Order by only presenting evidence during the hearing within 

the prescribed 30-minute period.  The Commission should require Griswold to do the 

same. 

 The Commission should not allow Griswold to disregard the Procedural Order by 

presenting additional untimely briefing.  That would allow Griswold to have three bites at 

the proverbial apple, despite the fact that the Procedural Order only allows one.  If the 

Commission allows and considers this briefing, the City will be unfairly prejudiced 

because it followed the Procedural Order and did not file additional briefing.  

Accordingly, the City respectfully requests that the Commission strike Griswold’s Reply 
                         
1 See City of Homer’s Brief, filed January 25, 2021; Appellant’s Brief, filed January 25, 2021. 
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Brief and “Evidence” pleading from the record and that it not consider those pleadings 

for any purpose.  

 

DATED this 11th day of March, 2021, at Anchorage, Alaska. 
 
      JERMAIN DUNNAGAN & OWENS, P.C. 
                           Attorneys for Appellee  
                                                        City of Homer 
             
             
             
                By:  s/Michael R. Gatti/    

            Michael R. Gatti 
           Alaska Bar No. 8306033 
 Max D. Holmquist 

       Alaska Bar No. 0911057 
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Michael R. Gatti, Esq. 
Max D. Holmquist, Esq. 
JERMAIN, DUNNAGAN & OWENS, P.C. 
3000 A Street, Suite 300 
Anchorage, AK  99503 
Telephone:  (907) 563-8844 
Facsimile:   (907) 563-7322 
mgatti@jdolaw.com 
mholmquist@jdolaw.com 
 
Attorneys for City of Homer 

 
BEFORE THE HOMER PLANNING COMMISSION 

 
In the Matter of        
       ) 
       )   
APPEAL OF ZONING PERMIT 1020-782 )  
_______________________________________)                
 

[PROPOSED] ORDER GRANTING MOTION TO STRIKE 
 

 The Homer Planning Commission, having reviewed the City of Homer’s Motion to 

Strike and any opposition thereto, hereby GRANTS the same.  Appellant Frank Griswold’s 

“Reply Brief” filed January 27, 2021 and pleading entitled “Evidence” filed March 9, 2021 

are stricken from the record and will not be considered for any purpose. 

 
DATED:           
      SCOTT SMITH 

CHAIR – HOMER PLANNING 
COMMISSION 

 

236

mailto:mgatti@jdolaw.com
mailto:mholmquist@jdolaw.com


237



238



239



240



 
CLERK'S AFFIDAVIT OF DISTRIBUTION

 

I, Renee Krause, Deputy City Clerk for the City of Homer, Alaska, do hereby certify that the Notice of Appeal 
Hearing Scheduled was mailed on February 16, 2021 to the appellant, the property owner subject to the 
action, as well as property owners within a 300-foot periphery of the site that is the subject of the proposed 
action, in accordance with HCC 21.93.100(b) and 21.94.300(a).   
 
Copies of said notice and mailing list are attached. 
 
IN TESTIMONY WHEREOF, I have hereunto set my hand and seal of said City of Homer this 11th day of 
March, 2021. 

       

       
       
 

Renee Krause, MMC, Deputy City Clerk  
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PARCEL_ID OWNER ADDRESS CITY STATEZIPCODE
17710404 BAYES MICHELLE M 62243 SKYLINE DR HOMER AK 99603
17710717 BOOTSTRAP ENTERPRISES LLC PO BOX 1962 HOMER AK 99603
17710215 CARR TIMOTHY C DECLARATION OF TRUST 3236 LAKE ST HOMER AK 99603
17710410 CAVE JESSE AND LINDA FAMILY TRUST 903 N SLICK ROCK CREEK RD OTIS OR 97368
17710723 DERRY DAVID M PO BOX 2882 KENAI AK 99611
17710716 DERRY SEAN M & DERRY RYAN D PO BOX 2882 KENAI AK 99611
17710411 FINNEY PAUL G & SUANNE Y 1588 HILLSIDE PL HOMER AK 99603
17710214 GILLIAM ANTHONY J & BETH A 552 BONANZA AVE HOMER AK 99603
17710202 GLIDDEN AARON 495 KLONDIKE AVE HOMER AK 99603
17710201 GRISWOLD FRANK 519 KLONDIKE AVE HOMER AK 99603
17710219 GUSTAFSON JARL PO BOX 952 HOMER AK 99603
17710219 GUSTAFSON KATHLEEN PO BOX 952 HOMER AK 99603
17710206 HAMILTON ANNIE PO BOX 2118 HOMER AK 99603
17710206 HAMILTON TIM PO BOX 2118 HOMER AK 99603
17710408 HATELY JOAN C 2518 LOUSSAC DR ANCHORAGE AK 99517
17710408 HATELY WILLIAM 2518 LOUSSAC DR ANCHORAGE AK 99517
17711025 HEATH STREET INVESTMENTS LLC 127 W PIONEER AVE HOMER AK 99603
17710725 HODGDON PAUL R & LUELLA J PO BOX 1150 HOMER AK 99603
17712032 HOMER ELECTRIC ASSN INC 3977 LAKE ST HOMER AK 99603
17710422 LANDFIELD KEN PO BOX 2013 HOMER AK 99603
17710211 LANGMAN REBECCA J 584 BONANZA AVE HOMER AK 99603
17710409 LEE GRANT A 573 BONANZA AVE HOMER AK 99603
17710417 LINDBERG KRISTINE PO BOX 84 HOMER AK 99603
17710421 LOWRY SCOTT RYAN 907 DALY RD OJAI CA 93023
17710421 LOWRY STACY ANN 210 E OAK ST OJAI CA 93023
17710416 MILLER SHEVAWN PO BOX 798 HOMER AK 99603
17710418 MONTGOMERY MARY E 508 GRUBSTAKE AVE HOMER AK 99603
17710423 MUNGER HOMER PROPERTY LLC 12900 OLD SEWARD HWY ANCHORAGE AK 99515
17710722 MURPHY MEGAN 1429 E 2000 NORTH RD WHITE HEATH IL 61884
17710405 SHAVELSON PAM PO BOX 1498 HOMER AK 99603
17710721 SIMS SHELBY D 527 GRUBSTAKE AVE HOMER AK 99603
17710210 SMITH THOMAS & CONNIE 583 KLONDIKE AVE HOMER AK 99603
17710216 STOUT FREDA M 530 BONANZA AVE HOMER AK 99603
17710220 TALLON TANA C & SHAWN C 5250 TWILIGHT DR RAPID CITY SD 57703
17710738 TOOTHKEEPER LLC PO BOX 3616 HOMER AK 99603
17710401 WADDINGTON PETER PO BOX 797 HOMER AK 99603
17710415 WEEKS LINDA LEE 542 GRUBSTAKE AVE HOMER AK 99603
17710419 WEISER DYLAN 480 GRUBSTAKE AVE HOMER AK 99603
17710422 WOHLGEMUTH SUSAN 312 LEE DR HOMER AK 99603

MAILING LABEL LISTING
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 031521 rk 
 

Session 21-07, a Special Meeting of the Planning Commission was called to order by Chair Scott 
Smith at 5:31 p.m. on March 11, 2021 at Cowles Council Chambers in City Hall located at 491 E. 
Pioneer Avenue, Homer, Alaska, via Zoom Webinar.  
 
PRESENT: COMMISSIONERS BARNWELL, VENUTI, SMITH, CONLEY, PETSKA-RUBALCAVA, 

BENTZ, AND HIGHLAND 
 
STAFF:  CITY CLERK JACOBSEN 
  DEPUTY CITY CLERK KRAUSE 
 
APPROVAL OF THE AGENDA 
 
Chair Smith requested a motion to approve the agenda. 
 
 HIGHLAND/VENUTI – SO MOVED. 
 
There was no discussion. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
NEW BUSINESS 
 

A. Appeal Hearing on Appeal of the City Planning Staff Issuance of Zoning Permit 1020-782 
issued to Scott and Stacy Lowry for their property located at 541 Bonanza Avenue 

 
Chair Smith stated for the record the action before the Commission being a continuance of the 
Appeal Hearing for Zoning Permit 1020-782 from January 27, 2021. The notice of appeal and nine 
allegations of error can be found on page three of the appeal record.  The Commission was to 
hear oral arguments regarding this appeal.  
 
Deputy City Clerk Krause identified the following were in attendance: 

• Frank Griswold 
• Max Holmquist, City Attorney 
• Scott and Stacy Lowry 
• Rick Abboud, City Planner 
• Travis Brown, Planning Technician 

 
Chair Smith stated that the process for this hearing that was developed, provided to parties, and 
posted on the City’s website in January and will be followed for this meeting. He then reminded 
those in attendance on the conduct that was expected throughout the hearing. 
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Chair Smith announced that the Commission will address preliminary matters and asked if any 
Commissioners needed to make any declarations of conflict of interest or ex parte contacts. 
 
No disclosures were made. 
 
Chair Smith then stated the first preliminary issue to address was a reply brief submitted by 
Appellant Griswold on January 27, 2021 prior to the last scheduled hearing. Homer City Code 
21.93.300 addresses appeals to the Planning Commission and subsection “d” reads that any 
person may file a written brief or testimony in an appeal before the Commission. He noted that 
both parties filed their written briefs by the deadline provided in the noticed meeting process and 
the attorney for the Appellee has filed a motion to strike the reply brief.1 
 
Chair Smith requested a motion and second. 
 
HIGHLAND/CONLEY MOVED TO STRIKE THE REPLY BRIEF SUBMITTED BY FRANK GRISWOLD. 
 
City Clerk Jacobsen addressed the interference with the audio was due to Mr. Griswold unmuting 
his connection. 
 
Mr. Griswold called a point of order stating the Chair skipped the ex parte communication. 
 
City Clerk Jacobsen explained to Mr. Griswold since he did not hear, that the question on the 
matter of ex parte communication was addressed by the Chair. 
 
Chair Smith assured Mr. Griswold he asked the question and repeated the question that he asked 
of the Commissioners and stated that there were none disclosed. 
 
Chair Smith restated the motion on the floor and asked for confirmation that the Commissioners 
were able to read the associated documents.  
 
Commissioner Bentz noted that she was unable to review the information due to late submission. 
 
Chair Smith asked if any of the other Commissioners were unable to review the documents. 
 
Commissioner Highland voicing concerns on the interference she was experiencing with regards 
to the audio, then requested confirmation that the document in question was submitted on 
January 27, 2021. 
 

                                                           
1 Audio interference was experienced when Appellant unmuted their connection throughout the meeting making transcription 
difficult at times. 

245



 
PLANNING COMMISSION         BOOK 20 - PAGE | 46 
SPECIAL MEETING 
MARCH 11, 2021 
 

 031521 rk 
 

Chair Smith responded that it was the brief submitted on January 27, 2021 that was the document 
in question at this time. 
 
Commissioner Bentz apologized and requested her comment to be stricken as she was referring 
to the filing of March 9, 2021. 
 
Chair Smith inquired if there was any objection to the motion. 
 
Mr. Griswold requested the opportunity to comment to the motion. 
 
After a brief discussion with Mr. Griswold expressing his right to comment Chair Smith allotted 
Mr. Griswold three minutes. 
 
Mr. Griswold provided further reasons to allow him to comment as follows: 

- City Code allows the Commission to accept new testimony and evidence necessary to 
develop the record and does not establish time limits. 

- The City Attorney does not want the record to be fully established and wanted his evidence 
stricken so that it cannot be considered by this Commission or future reviewing parties. 

- The Commission does not even have to read all this stuff tonight since they have 60 days 
to deliberate and render a decision. 

- This is an evidentiary hearing and to intentionally reject evidence is appealable and if it 
goes to the Board of Adjustment it will be remanded back.  

- The extension of the filing deadline to accommodate the City Attorney and the policy that 
was set by the Commission was extended twice before and there was no reason that the 
briefing period could not be extended a third time.  

 
City Clerk Jacobsen noted for the record that it would be appropriate, having given time to the 
Appellant that the same consideration be extended to the Appellee. 
 
City Attorney Holmquist stated the following as support for striking the documents entitled 
“Reply Brief” and “Evidence”: 

- A deadline was established as January 25, 2021 at 4:30 p.m. and both parties filed written 
briefs by the established deadline. 

- In the Commission hearing procedures there were no additional briefings allowed. 
- The document entitled, “Evidence” does not actually contain evidence it contains 

argument, evidence would be other documents or testimony to support the argument. 
- Written argument, is also known as a brief 
- The City will not object to Mr. Griswold reading his brief entitled “Evidence” into the record 
- Objection to the additional filing of written briefing that is contrary to the procedural order 

in this case as the City would be prejudiced if Mr. Griswold would be allowed to file that 
additional briefing when the City was not afforded the same opportunity. 

- The two untimely additional briefs of Mr. Griswold’s are unfair to the City and prejudicial 
so the City is asking that they be stricken. 
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There was a brief discussion on clarification of the status of the motion on the floor, that the 
document in question is the one entitled “Reply Brief” dated January 27, 2021 and if the 
Commission can allow ample time for the Appellant to read the document into the record to allow 
for all evidence to be presented. 
 
City Clerk Jacobsen confirmed that it would be addressed separately in response to a question 
from the Chair on process. 
 
Chair Smith stated that the procedure allows thirty minutes for the Appellant and the Appellee 
and if the time is extended for one side then it requires the time to be extended to the other party. 
If the time is extended it is by Commission approval not because either side wants to run long. 
The Commission’s posture is that thirty minutes is sufficient and that both the Appellant and 
Appellee have had significant time to draft their information and become very familiar and 
concise with what they want to say during that thirty minutes. The Commission needs to be 
cautious with extending the time period especially in favor of one party. 
 
VOTE. NON-OBJECTION. UNANIMOUS CONSENT. 
 
Motion carried. 
 
Chair Smith read the next preliminary matter into the record: A motion filed by Frank Griswold for 
Legal Counsel for the Planning Commission. He then recited HCC 21.93.300 (g) into the record and 
requested a motion. 
 
HIGHLAND/BENTZ MOVED THAT THE COMMISSION REQUEST THE ASSISTANCE OF LEGAL 
COUNSEL AND OR CITY STAFF AS DESIGNATED BY THE CITY MANAGER IN THE PREPARATION OF 
THE DECISION AND FINDINGS OF FACT. 
 
Mr. Griswold commented on hiring legal counsel for the Commission to answer the questions that 
they have and that the only attorney present is for the city and that being the only attorney 
present the Commission would give deference to his legal opinion and he is partisan and will do 
anything to make sure his party prevails. He then commented on the meeting may need to be 
continued because of insufficiency of the public notice like it has been twice already and if it 
continued, especially if you are going to hire an attorney it will be helpful to have that attorney 
present at the beginning and save the Commission reversible errors. 
 
Attorney Holmquist acknowledged the motion made by the Appellant and stated that it is the 
City’s position that the Commission can hire attorney if it wants to, it is not required to do so, and 
that it is discretionary. He then noted that in the motion, Mr. Griswold mischaracterized the 
record by claiming that he provided legal advice to the Commission and the opposite is true. 
Attorney Holmquist stated he identified the City as his client and advised that he does not 
represent the Commission and then provided the city’s position on the issue that was being 
discussed. 
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Commissioner Highland stated that due to all the questions that she does not have answers for 
she would like to have legal counsel and then questioned addressing the possible issue with 
public notice.  
 
Commissioner Bentz expressed that she would be voting yes on the motion requesting legal 
assistance. 
 
Commissioner Petska-Rubalcava questioned who they would be requesting legal counsel from 
and where those funds would be coming from and how they would obtain legal counsel. 
 
Chair Smith stated that he was unaware of the experience the other Commissioners have 
regarding a legal hearing and so they are pretty green when it comes to procedure, so they may 
make procedural errors as far as evaluating a permit application and all the different information 
surrounding this particular decision he believed that the Commission was competent and 
capable without legal representation to do so and city code is not overly complicated. This 
Commission is fairly thorough and because of that he would vote no.  
 
Commissioner Conley questioned that they could consult an Attorney during deliberations 
considering they were having the hearing now and they can move on. 
 
Chair Smith responded that he believed so but there was still the issue of budget so did not 
believe it would be possible and noted that they would have to submit the request to Council. He 
then stated that it would be good for future discussion since it has exposed a need and 
appreciated the effort to bring this to a motion but without legal representation they would also 
be extending this meeting all over again. 
 
Commissioner Bentz reminded the Commission that the motion on the floor was for legal counsel 
for the preparation of the Decision and Findings of Fact. She then confirmed with City Clerk 
Jacobsen that procedurally the Commission would submit the request for legal counsel to the 
City Manager. 
 
City Clerk Jacobsen responded that it would be up to the City Manager to decide who would be 
the appropriate staff person to work with the Commission and the same request for an attorney 
as well, but unfortunately there is no professional services budget for the Commission so that 
would require locating the funding. 
 
Commissioner Venuti requested the motion on the floor to be stated. 
 
Chair Smith repeated the motion before the Commission. 
 
VOTE. NO. SMITH, HIGHLAND, CONLEY, BARNWELL, VENUTI 
 YES. PETSKA-RUBALCAVA, BENTZ 
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Motion failed. 
 
Chair Smith read the next preliminary item regarding the document filed by Mr. Griswold entitled 
“Evidence” submitted on March 9, 2021. He then read from Homer City Code 21.93.300 (d) 
regarding the Commission accepting new testimony or other evidence, including public 
testimony and hear oral arguments to develop a full record upon which to decide the appeal. 
 
HIGHLAND/BARNWELL - MOVED TO STRIKE THE DOCUMENT ENTITLED “EVIDENCE” SUBMITTED 
BY FRANK GRISWOLD. 
 
 Mr. Griswold stated the following in support of accepting the document entitled “Evidence”: 

- There is no definition in city code as to what constitutes written evidence 
- If they were meeting in person he would have been able to submit the document as a 

laydown  
- The Commission has created a very strict time limit and opined that it would not be 

sufficient for oral arguments, question witnesses and present evidence.  
- HCC 21.93.300 (d) addresses developing a full record and you must allow sufficient time to 

perform that. 
- The Commission while having the authority to write procedures they cannot be contrary 

to city code.  
- The City Attorney did not have objection to him reading the document into the record 

because it would use up all his time and he not be able to exercise his right to question the 
parties.  

 
Attorney Holmquist stated the following to support the motion to strike: 

- It is not evidence but written argument 
- Not objecting to Mr. Griswold reading the document into the record because he has 30 

minutes to present oral argument. 
- The City objects to the filing of additional briefing that doesn’t comply with the procedural 

order. 
 
Commissioner Conley requested clarification on the filing of the document. 
 
Chair Smith responded that the document was filed on March 9, 2021 at 1:52 p.m. 
 
Commissioner Highland stated that they have a lot of facts from city code and what was 
presented to the Commission but the Commission established the procedure and January 25, 
2021 was the deadline. 
 
City Clerk Jacobsen confirmed for Commissioner Bentz that the procedure that was developed 
for continued Planning Commission hearings is on the website and was approved by both parties. 
She further noted that this procedure was developed prior to the first hearing, when the hearing 
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was continued the Commission did not take any additional action to make amendments to the 
procedure. 
 
Chair Smith acknowledged Mr. Griswold and noted that his opportunity to speak has passed and 
it was with the Commission now. 
 
VOTE. YES, PETSKA-RUBALCAVA, HIGHLAND, CONLEY, BARNWELL, VENUTI, SMITH. 
 NO. BENTZ. 
 
Motion carried. 
 
Chair Smith stated that the next preliminary matter is two emails submitted to the City Clerk on 
March 10th that have been provided and raise issues regarding notice, opportunity to comment, 
and parties to the appeal. 
 
City Clerk Jacobsen reported the date and time of the first email and that it raised questions 
regarding the notice of the appeal hearing. She responded as follows: 

- HCC 21.94.020 (b) 1-4 does not apply to Administrative Appeals 21.93 does not require 
notice in accordance with that section of city code. 

- The notice mailed to surrounding property owners does not contain a legal or common 
description of the property as the appeal section of city code requires written notice of 
the time and place of the appeal hearing be submitted to the parties as outlined in HCC 
21.93.100 (b) 

- The newspaper notification does not contain information regarding the review of 
documents since the section of city code, 21.93.100 (b), as previously stated does not 
require this to be done. That is outlined under 21.94.020 (b) 1-4 which does not apply to 
appeals. 

 
City Clerk Jacobsen then addressed the issues raised in the second email after noting the date 
and time received: 

- The second notice of meetings is not addressed by 21.94.020 (b) 1-4 
- Regarding the agenda not specifically identifying that the public may provide testimony 

or comment for up to 10 minutes or written comment since they were not provided with 
the Commission’s procedures all documents regarding this hearing were posted to the 
City webpages and the meeting was advertised in the local newspaper in accordance 
with Homer City Code 1.14 Notice of Meetings 

- Mr. Abboud is party to this appeal since it is an appeal of an action by the City Planner or 
his staff 

- Scott and Stacy Lowry are the applicants and property owners and the appeal is against 
the City Planner or his staff for issuance of the permit. 

- Travis Brown is not a party since it was addressed to the Planning Office and since Mr. 
Abboud is the Department Director it was routed through him. 
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- There was no date on the notice that was mailed out, it was an oversite, the notice was 
prepared by staff, I reviewed it and signed it. There is an affidavit of distribution noting 
the mailing date. 

 
City Clerk Jacobsen responded to questions on the following: 

- It is at the discretion of the Commission to extend the time at any portion of the agenda. 
- The Commission can use their discretion to accepting written testimony submitted by 

any person by motion as previously done. 
 
City Clerk Jacobsen noted a point of order on finishing discussion on the notice issue raised. 
 
Mr. Griswold stated that the City Clerk is wrong regarding the requirements of notice in city code. 
He then read the requirement from 21.94.020 requires newspaper notice for all public hearings 
and then notice to surrounding property owners if stated in 21.94.030, stating that these two are 
linked and you have to refer to the previous paragraph 21.94.020 (b) 1-4. This outlines the 
information that must be contained in the notice to property owners, and two items were missing 
regarding legal description and where they can find information. He further noted that the notice 
could be mailed to property owners. Mr. Griswold then noted that there was nothing to indicate 
that members of the public can testify for 10 minutes or submit written briefs. He believed that 
people were not properly noticed and that it was grounds for automatic reversal. 
 
Attorney Holmquist argued that the notice for this hearing falls under Homer City Code 
21.93.100 and it was properly noticed. 
 
Chair Smith called for a motion. 
 
There were no motions offered by the Commission. 
 
Mr. Griswold requested a motion by Commission that the notice was sufficient. 
 
Chair Smith asked the Commission again for a motion. There were none offered.  
 
Chair Smith noted that Mr. Griswold’s request was noted and in the record but it appeared the 
Commission did not feel there was a necessity to address the matter. 
 
Chair Smith asked if Mr. Griswold had any additional preliminary matters and if he did to bring 
them forward one at a time to be addressed by the Commission. 
 
Mr. Griswold brought forward the issue of who the party or parties are being represented by the 
City Attorney. He noted that there is no individual listed by name as Appellee. 
 
Commissioner Highland stated that there is no motion on the floor but that it has been very 
clear that the City Attorney is representing the city and not the Commission. 
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Commissioners Petska-Rubalcava and Conley echoed those same sentiments. 
 
Chair Smith requested the next preliminary matter from Mr. Griswold. 
 
Mr. Griswold stated that in a parallel but unrelated appeal before the Homer Board of Adjustment 
the second order of business was identifying the appeal, was “identification of the parties”, this 
procedure should be followed for this appeal as well. The Commission’s procedure states that, 
“the Commission may question each of the parties listed above” however the procedure merely 
cites Appellant and Appellee without naming the associated parties. There are multiple appellees 
in this appeal including property owners, Scott and Stacy Lowry, they should be recognized as 
parties and Appellees and subject to questioning. Travis Brown issued the zoning permit and the 
Commission should make a decision as to whether he is a party to the appeal and an Appellee. 
 
Chair Smith noted that they are not the Board of Adjustment and opinion of procedures being 
transferred from one board to the Commission unfortunately does not legally apply here and 
that is his personal opinion. It does not seem logical for the Commission to be governed by the 
rules of another board when they are not specified in their own code. 
 
Commissioner Petska-Rubalcava requested a brief recess. 
 
Chair Smith called for a five minute recess at 6:45 p.m. The meeting was called back to order at 
6:50 p.m. 
 
Chair Smith asked for additional preliminary matters from Mr. Griswold. 
 
Mr. Griswold provided his opinion on how preliminary matters should be addressed by the 
Commission and that they should vote on a matter regardless. He then requested a 
determination by the Commission on whether they will allow exclusion of witnesses. 
 
Chair Smith requested Mr. Griswold to provide an example of exclusion of witnesses. 
 
Mr. Griswold provided a definition on how exclusion of witnesses is conducted in Court when 
testimony may be influenced by a person attending the action before the Court. 
 
City Clerk Jacobsen provided an explanation on how they can separate the two witnesses that 
are present. 
 
HIGHLAND/BENTZ MOVED THAT THE COMMISSION ALLOW EXCLUSION OF WITNESSES. 
 
Attorney Holmquist stated that the Exclusionary Rule does not always apply in court and it is 
not used in Administrative Appeals and is not stated anywhere in city code to his knowledge. He 
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then provided details on how exclusionary rule is applied to witnesses with regard to testimony 
and cross examination.  
 
Mr. Griswold stated that Attorney Holmquist was wrong he was not speaking of the exclusionary 
rule which was related to evidence. It does not apply to witnesses. The City Clerk indicated that 
it was not a problem to exclude the witnesses and if the Commission was interested in honest 
answers from the witnesses, they should allow it. 
 
Commissioner Highland commented that it was something that was not difficult to do so she 
was going to vote yes and called for the question. 
 
City Clerk Jacobsen stated for the record that procedurally all debate on the question is done 
and a vote on the call for the question is conducted in case other people wanted to comment. 
 
VOTE. (Call for the Question). YES. HIGHLAND, CONLEY, BENTZ, BARNWELL, VENUTI 
    NO. SMITH, PETSKA-RUBALCAVA. 
 
Motion carried. 
 
Deputy City Clerk read the main motion currently on the floor. 
 
VOTE. (Main Motion). NO. PETSKA-RUBALCAVA, SMITH, VENUTI, BARNWELL 
   YES. BENTZ, CONLEY, HIGHLAND 
 
Motion failed. 
 
Chair Smith requested additional preliminary matters from Mr. Griswold. 
 
Mr. Griswold stated that Scott and Stacy Lowry indicated at the last meeting that they declined 
to respond to questioning and he believed when they filed this application that they gave 
consent to pursuant procedures and that there should be some sanction or penalty or they 
should not be allowed to attend. He then cited information on pleading the fifth (or equivalent) 
in a non-criminal trial does not have a negative connotation where in a proceeding such as this 
it could be taken negatively. He would like a determination on if the Lowry’s would be allow to 
participate and not answer questions. 
 
Attorney Holmquist stated the following for the record: 

- The Commission does not have subpoena power to compel witnesses to testify like a court 
could.  

- It does not have the authority to hold any party or witness in contempt or impose 
sanctions.  
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- The Administrative Procedures Act does not apply to this appeal, the Homer City Code 
applies and it does not provide the Commission with any authority to subpoena witnesses 
or compel testimony or hold a party in contempt.  

- Mr. Brown and Mr. Abboud are city witnesses and have agreed to testify on the city’s 
behalf. Mr. Griswold will have an opportunity to cross examine them after they testify for 
the City. The City would object to Mr. Griswold calling Mr. Brown or Mr. Abboud as his 
witnesses for his case.  

- Mr. Griswold has the right to call witnesses and present evidence but does not have the 
right under city code or a due process right to compel a witness to testify as part of this 
hearing and neither does the Commission. 

 
City Clerk Jacobsen clarified that Mr. Griswold has requested the Lowry’s to be called as witnesses 
for him and when contacted, they declined to be witnesses but she did not give them any 
indication that they would not be able to participate as any other interested party would be able 
to and they were not advised any differently. 
 
Chair Smith acknowledged Mr. Lowry’s wish to speak but noted that the time was not 
appropriate. 
 
City Clerk Jacobsen confirmed that it would not be appropriate to take comments from other 
parties other than the Appellant or Appellee during preliminary matters. 
 
Chair Smith asked if there was a motion to address this matter. 
 
There was a brief discussion on the ability of the Commission to enforce a person being called as 
a witness to provide testimony.   
 
City Clerk Jacobsen requested, for clarification to assist the Commission in verbiage, for Mr. 
Griswold to repeat his request. 
 
Mr. Griswold repeated that he would like the Commission to determine if the Lowry’s can be 
compelled to respond to questioning by the Commission and other parties. He then pointed out 
that a Commissioner stated Mr. Holmquist said the questioning was voluntary using it as an 
example that the Commission is taking what he says as legal advice and if the Commission had 
an independent attorney you might get a very different response so just because Mr. Holmquist 
does something and I state the opposite every single time. The Commission has sided with Mr. 
Holmquist and my side is not that week. You also denied Mr. Lowry the right to respond and that 
is not right as they are the property owner, they are Appellees, they are indispensable parties and 
if it goes to Superior Court it would be thrown out if I did not list them as parties. 
 
Commissioner Bentz stated that the preliminary matter would be that the Commission would 
need to vote on whether to compel witnesses to respond to the request for questioning. 
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City Clerk Jacobsen confirmed that it was the request. 
 
BENTZ/HIGHLAND MOVED THAT THE COMMISSION SHOULD COMPEL WITNESSES TO RESPOND 
TO REQUEST FOR QUESTIONING. 
 
Discussion ensued regarding the Commission not having the authority to operate at that level of 
judiciary process. 
 
VOTE. NO. CONLEY, BENTZ, BARNWELL, VENUTI, SMITH, PETSKA-RUBALCAVA, HIGHLAND. 
 
Motion failed. 
 
Chair Smith complimented Mr. Griswold on how clever he was as he addressed each topic in his 
submission and believed that they have covered them all but noted that they would like to begin 
oral arguments. 
 
Mr. Griswold stated that they had no idea what preliminary matters he wanted to bring up, he had 
a right to bring these issues up under preliminary matters whether it was in his evidence or not 
and he was giving them a heads up so it was a bonus for the Commission. He denied it was clever 
or devious. 
 
Mr. Griswold requested that the Commission make a determination on the times specified to 
handle oral arguments, to include time for testimony, cross examination and rebuttal stating that 
it was not sufficient for him. He would need at minimum one hour. He noted the time allotted in 
a recent Board of Adjustment Hearing was 45 minutes. 
 
Chair Smith thanked Mr. Griswold and wanted the record to reflect that his comment about Mr. 
Griswold being clever was by no means nefarious it was a compliment. We will move past that. 
 
Commissioner Highland inquired about a list of witnesses. 
 
City Clerk Jacobsen noted that City Attorney Holmquist is available for comment and then she 
will address Commissioner Highland’s question regarding witnesses. 
 
Chair Smith recognized City Attorney Holmquist. 
 
City Attorney Holmquist stated that with regard to this type of hearing in response to Mr. 
Griswold’s reference to due process a number of times, the following: 

- Courts have held that due process for quasi-judicial hearings require notice and an 
opportunity to be heard.  

- Regarding specific hearing procedures, the Courts hold that due process requirements as 
to the particular procedure employed for the hearing, such as the length of the hearing, 
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time limits for the hearing, the manner in which evidence can be presented, timeframe to 
present evidence based on the nature of the issue being decided.  

- A very complex issue requires a more elaborate and longer proceeding, a similar issue 
requires less evidence testimony and argument, so a shorter and simple proceeding 
satisfies the process that the Commission has the authority under Homer City Code to set 
a hearing procedure that is appropriate in light of the nature of the appeal.  

- This hearing is regarding a zoning permit and is not a complex issue. Mr. Griswold has 
raised issues that could make it complex but that is not the issue at hand.  

- In the potential range of Administrative Hearings, a zoning permit is fairly simple, it has a 
brief record and the issues are relatively simple.  

- Hearing procedures set by the Commission in the city’s opinion are adequate to satisfy the 
due process requirement and the Commission should proceed with the hearing procedure 
as established in January.  

- The City is not taking a position on the time necessary for a full record. 
 
City Clerk Jacobsen commented on the reference to the Board of Adjustment hearing the time 
allotted was 30 minutes and Mr. Griswold requested additional time and the Board allowed 45 
minutes which included his opportunity for rebuttal. Any remaining time could be reserved for 
rebuttal up to 45 minutes. There was a witness list provided in the materials and on the website. 
 
Chair Smith asked if there was a motion from the Commission to address the request for 
additional time. 
 
No motion was offered by the Commission. 
 
Mr. Griswold stated that he requested Dan Gardner to appear as a witness and he declined. Mr. 
Gardner is a city employee and could be compelled to testify as a condition of his employment 
with the City. He further stated that he believed Mr. Gardner would be able to answer questions. 
 
Attorney Holmquist stated that he believes this falls under the same issue that was discussed 
previously with regard to compelling witnesses to testify.  
 
Chair Scott requested a motion from the Commissioners to address this matter. 
 
No motion was offered by the Commission. 
 
City Clerk Jacobsen noted that it was the Appellee’s opportunity to bring forth preliminary 
matters before Oral Arguments. 
 
Chair Smith asked City Attorney Holmquist if he had any preliminary matters he would like to 
address. 
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City Attorney Holmquist addressing Chair Smith and City Clerk Jacobsen stated that he reviewed 
his documents and did not have any preliminary matters to bring before the Commission. 
 
Chair Smith announced that they will move to Oral Argument starting with the Appellant. He 
invited Mr. Griswold to begin, noting that he had 30 minutes to present testimony, other evidence, 
question witnesses and oral argument. 
 
Mr. Griswold called City Planner Mr. Abboud. 
 
City Clerk Jacobsen noted for the record that witnesses needed to be sworn in. 
 
City Attorney Holmquist objected to Mr. Griswold calling Mr. Abboud stating that he cannot be 
compelled to testify on behalf of Mr. Griswold. He further noted that it was his understanding that 
Mr. Abboud was not willing to testify and will defer to Mr. Abboud to tell the Commission himself. 
 
Mr. Abboud stated for the record that he agreed to testify for the City, not for Mr. Griswold. 
 
Commissioner Bentz noted that would be a question procedurally for the Clerk, but the Appellant 
could call his next witness. 
 
Chair Smith stated that the Commission cannot compel a witness to testify and believed that to 
be accurate. 
 
Mr. Griswold stated that he was following the procedures and using his time and the Commission 
would not allow additional time, to question witnesses or accept written evidence and Mr. 
Abboud was on my list and he cannot question him.  
 
Chair Smith recognized Mr. Griswold’s dilemma but stated that the Commission has ruled on 
those issues. He encouraged Mr. Griswold to continue producing his evidence and testimony. 
 
Mr. Griswold stated his belief of the Chair’s partiality and cannot direct him on how to present his 
case. He then called Mr. Travis Brown as his next witness. 
 
City Attorney Holmquist objected to the calling of Mr. Brown as he is a witness for the City on 
behalf of their case and cannot be compelled to testify. He will defer to Mr. Brown if he wishes to 
testify for Mr. Griswold. 
 
Chair Smith noted that Mr. Griswold would have an opportunity to cross exam the witnesses and 
invited Mr. Griswold to continue. 
 
Mr. Griswold then read into the record, section of the document submitted on March 9, 2021 
entitled “Evidence” starting at page 7, first paragraph, line five. This covered the following points: 
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- The application of a zoning permit by the property owner was for a 360 sf single family 
dwelling not an accessory dwelling unit.  

- HCC 21.70.020(b) requires that the application include the zoning code use and Accessory 
Dwelling Unit is not shown on the application 

- Water and Sewer permits were illegally issued as there cannot be two water and sewer 
services on one lot 

- No finding was found in the record and the converted connex does not constitute an 
accessory dwelling unit 

- Mr. Brown did not have authority under 21.90.020 (b) to issue the zoning permit and there 
is no evidence in the record that he was being supervised by City Planner Abboud when he 
did issue the permit. 

- HCC 21.70.030 (a) takes precedent over HCC 21.90.020 (b) since it is more specific, stating 
that the City Planner will review the application to determine if it complies 

- HCC 21.70.030 (a) authorized the City Planner to refer the application to other city officials, 
Mr. Brown is not a city official 

- The subject structure is not new construction, it is a converted connex. 
- A second single family dwelling on the subject lot would require a conditional use permit 

per HCC 21.18.030 (j) 
- The structures are independent of each other and not occupied by a single family 
- Violation of the applicants failure to obtain a zoning permit prior to placement of the 

converted connex 
- The additional fee was not sufficient for the violation. 
- The City Planner did not investigate the driveway permit thoroughly. 

 
Mr. Griswold then noted for the record that he would reserve his remaining time for rebuttal. 
 
Chair Smith noted that Mr. Griswold reserved 10.5 minutes and opened the floor to the Appellee 
noting that he had 30 minutes to present testimony, other evidence, question witnesses and oral 
argument. 
 
City Attorney Holmquist called the City’s first witness Mr. Travis Brown. 
 
Deputy City Clerk Krause swore in Mr. Brown. 
 
City Attorney Holmquist questioned Mr. Brown, and it was brought forward for the record the 
following information: 

- Mr. Brown is an employee of the City of Homer in the Planning Department as the Planning 
Technician and is supervised by the City Planner 

- His responsibilities are Zoning Permits, Code Enforcement and General Office 
Administration. 

- He was involved with the processing of the Zoning Permit Application for 541 Bonanza 
Avenue in that he initially contacted the owner regarding the dwelling the property owners 
put on the property as a mobile home and they would need a conditional use permit. The 
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property owners were cooperative and submitted an application which went forward to 
the Commission for Public Hearing and approval. The Commission did not approve the 
Conditional Use Permit since they determined that it did not meet the definition of a 
mobile home. He consulted with his supervisor, City Planner Abboud, who reviewed city 
code on how it should be applied to this structure. It was determined that they should 
consider it an accessory dwelling on a lot. He contacted the property owners who 
completed the Zoning Permit Application. They worked back and forth until the 
application was completed. Mr. Brown stated he then reviewed it and issued the permit. 

- Mr. Brown inspected the property during this time and while unable to physically get into 
the structure he was able to view the inside and was able to determine the interior content 
had appliances and some furniture, cooking facilities, sleeping areas, two entrances/exits.  

- Mr. Brown stated that he checked with Public Works Department to verify that the 
property owners had connected utilities which included sanitation and those were also 
visible from outside the structure. 

 
Mr. Griswold raised an objection. 
 
Chair Smith acknowledged Mr. Griswold. 
 
Mr. Griswold objected to the leading questions that City Attorney Holmquist was using with his 
witness. 
 
Chair Smith noted that this was not a court of law but a hearing to gather information. Mr. 
Griswold’s objection is noted for the record. 
 
City Attorney Holmquist noted for the record that the procedural orders for the hearing state that 
they need not be conducted according to technical rules relating to evidence and witnesses which 
is the nature of the objection. 
 
Mr. Brown continued his response to questions: 

- Homer City Code 21.18.020 (ii) allows for the detached accessory dwelling unit 
- Initially there was some missing information and this is typical when the Planning 

Department receives an application for zoning permits, they usually work through the 
deficiencies with the applicant who were responsive and provided the missing 
information so that they could review the application to see that it was meeting city code. 

- The application was complete when approved, Mr. Brown confirmed her signed this 
permit himself and that this work was completed under the supervision of the City 
Planner. 

 
City Attorney Holmquist stated that his questions for this witness is now complete and he calls on 
his next witness, Rick Abboud. 
 
Deputy City Clerk Krause swore in Mr. Abboud. 
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City Attorney Holmquist posed numerous questions to Mr. Abboud who responded with the 
following information: 

- He is employed as the City Planner for Homer. 
- His responsibilities include reviewing applications and decisions on zoning applications 

and enforcement of City Code regarding zoning. 
- He did review the appeal record in this case. 
- He was involved with the consideration of the application for the zoning permit for 541 

Bonanza Avenue and the applicants desired to build an dwelling on the lot and there was 
an opportunity to have an accessory dwelling on the lot which is more specific than the 
general dwelling. 

- Provided a description of the project as a secondary structure onto the lot and needed to 
meet all requirements for such in city code. 

- He confirmed that zoning code allows for a zoning permit for that purpose and that Homer 
City Code 21.18.020 (ii) 

- He did not agree with Mr. Griswold interpretation of 21.18.020 (ii) that an accessory 
dwelling unit must be occupied by the same family as the single family home on the lot 
because they were talking about one structure the accessory dwelling which is a dwelling 
designed for use by one family. 

- No conditional use permit was required as construct or place the accessory dwelling unit 
as it was not listed in the city code 030 section which lists the specific uses that require a 
conditional use permit. He confirmed that the 020 section of code lists the permitted uses 
that can be approved by his office. 

- Mr. Abboud described his involvement with the application stating that once the 
Commission determined that this structure was not a mobile home, it looks like a dwelling 
by definition and by association is an accessory dwelling by measures of becoming 
secondary to the principle primary dwelling. 

- The zoning permit application was complete and there was no missing information or 
documentation.  

- The zoning permit does not specifically state it is for an accessory dwelling unit does that 
affect the application in making it incomplete, there is a dwelling there and circumstances 
on the dictate that it is an accessory dwelling unit. 

- Mr. Abboud confirmed that there were conversations with the applicant about the fact 
that this would be considered an accessory dwelling unit and was required to apply for 
the zoning permit. 

- Mr. Abboud confirmed that the applicants started the project prior to getting a zoning 
permit, he then stated that the applicants paid the zoning permit fee of $300 which 
included a penalty for starting the project prior to obtaining that permit. He provided a 
breakdown of the permit fee of $200 plus a $100 violation fee. 

- Mr. Abboud did not feel that this structure met the city code for nuisance, it was converted 
to a dwelling as described by city code and with the features it now has as a dwelling it 
would not be suitable for the use of a container. 
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- Mr. Abboud stated that Mr. Brown signed and has authority to sign the permit, he was 
working under his supervision and it is stated in city code, but could not recall the citation. 

- Mr. Abboud stated that new construction is new on the lot whether it is prefabbed or not, 
it was connected to the ground improvements were done to it. 

- Public Works Department handles the driveway, water and sewer permits and they 
received these permits from the Public Works. He noted that they have copies of the 
driveway permits and no driveway permit had been excluded or abandoned to his 
knowledge. There is only one connection to water and sewer for the lot and did not 
understand the accusation and this was confirmed by the technician at Public Works. 

 
City Attorney Holmquist noted that he had seven minutes left and would use that time for oral 
argument. He thanked the Commission for their time and acknowledged that they are volunteers 
dealing with this matter. He then made the following points to support the Commission 
upholding the issuance of Zoning Permit 1020-782: 

- The zoning code allows a property owner to construct an accessory dwelling unit in the 
commercial business district.  

- It is an outright permitted use listed in city code. 
- The application included all the required information for Planning Department to review 

the application. 
- The Planning Department appropriately interpreted code to allow the accessory dwelling. 
- The appropriate fees were charged and paid by the applicant 

 
Chair Smith opened the floor for comments of interested persons noting they had 10 minutes. 
 
Larry Slone, city resident, stated that he did not have any evidence but wanted to make comment 
on the procedures. He believed that the Planning Commission should definitely consider 
obtaining legal counsel, with respect to the appellant process, Mr. Griswold is clearly an unusually 
technically, knowledgeable, dedicated, and persistent appellant, which regularly demonstrated 
his capacity to introduce highly nuanced procedural issues that the Commission and staff are not 
prepared to legally and definitively refute not that they should necessarily be expected to. The 
Commission is composed of ordinary citizens without necessary legal background or experience 
as admitted by the Chairman, to properly evaluate Mr. Griswold’s extensive arguments, 
particularly with regard to whether or not to apply city code, administrative procedure or legal 
procedures. While I think the Planning Commission and staff are fully capable of engaging in 
mutually beneficial background discussion, intersection and interaction with the vast majority of 
those applying for development or a development permit in a manner that serves their desire, 
allows guided development within the city, while also maintaining fundamentally the integrity of 
the city code, the Staff is not an expert in a specialized field either. Nor in any case were they able 
or allowed to participate in procedural discussion. While he believed that the issuance of the 
zoning permit to the Lowry’s was substantially consistent with city code, it was also evident that, 
as Mr. Griswold stated, undisputed items, procedural items, the Commission has relied on 
interpretations by the City Attorney,  in their uncertainty, as a basis for many of their decisions. 
Past experience in the case of Mr. Griswold, will utilize any undisputed or any disputed issues as 
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a basis for subsequent court action that ultimately will cost the city more money. So when an 
Appellant raises the bar for thought processes procedurally, as is evident here, the city needs to 
up the quality of its game also. 
 
Chair Smith opened the floor to the Appellant for cross examination of witnesses and rebuttal 
comments. 
 
Mr. Griswold confirmed with Chair Smith that he still had his 10.5 minutes from oral arguments. 
 
Mr. Griswold called Mr. Abboud for cross examination. Mr. Abboud provided the following 
responses: 

- The Planning Commission does not issue stop orders. 
- The Planning Department enforces the zoning code and the most recent incident was in 

February 2021, a person was occupying a lot that they should not on Mariner Drive. 
- He did not recall stating at a meeting that it was a “saving grace” not to be required to 

enforce the zoning code. 
- To his knowledge no asbuilt survey has been submitted as required for Zoning Permit 

1020-782 
- The difference between a single family dwelling and a detached accessory dwelling unit is 

the relationship to another structure. It is associated with the primary principal dwelling. 
The connex meets the definition of an accessory dwelling unit. It is subsequent to the 
mobile home due to being smaller and less prominent. 

- A second structure could be subordinate to another just due to size, subordinate in this 
case means subsequent and smaller, less prominent and incidental means subsequent or 
even not in greater stature. 

- The zoning permit does not specifically state that the application was for an accessory 
dwelling unit, it stated that it was for a residential one bedroom, one bath 360 square foot 
structure, it did not state a single family dwelling but that is what a single family residence 
is. 

- Mr. Abboud could not confirm or deny he was physically present in the office when Mr. 
Brown issued the Zoning permit on October 5, 2021 

- Mr. Abboud did not recall the amount of time or the degree of his involvement in review of 
the application prior to issuance. He did not personally inspect the interior of the 
converted connex. 

- Mr. Abboud stated that Mr. Brown is authorized under his supervision to issue the zoning 
permit and it is standard office procedure. He did not waive or ignore HCC 21.70.030 (a) 
and it is customary to delegate the issuance of zoning permits to subordinate members of 
the planning staff. 

 
Chair Smith noted that the Appellant had used his time allotted. 
 
Mr. Griswold requested to use his reserve time. 
 

262



 
PLANNING COMMISSION         BOOK 20 - PAGE | 63 
SPECIAL MEETING 
MARCH 11, 2021 
 

 031521 rk 
 

City Clerk Jacobsen noted that Mr. Griswold reserved his time at the end of his testimony and the 
Chair agreed to that at that time. It would be appropriate to honor that agreement and allow the 
additional 10.5 minutes. 
 
There was no objection from the Commission and Chair Smith requested Mr. Griswold to 
continue. 
 
Mr. Griswold repeated the last question to Mr. Abboud regarding the customary delegation of 
issuing zoning permits to subordinate planning staff in which Mr. Abboud responded 
affirmatively. Mr. Abboud then provided the following responses to additional questions: 

- Mr. Abboud stated he has personally issued zoning permits but did not have that 
information to specifically cite which ones or the time period he did. 

- Mr. Abboud provided no guarantees nor implied that he would not issue any enforcement 
action with regards to the connex. 

- Mr. Abboud stated that he had conversations with the Lowry’s but none since the filing of 
the appeal regarding Zoning Permit 1020-782. He additionally affirmed that he has had no 
conversations with the Planning Commission regarding this subject either. 

- Mr. Abboud was not prepared to respond to the question of his actions if the Commission 
denies Zoning Permit 1020-782 and the property owners do not bring the converted 
connex into compliance with Homer City Code 

- Mr. Abboud stated that he believed last year, there was one commissioner who attended 
training this year, he would have to review the calendar when the last training session was 
offered but he believed it was a year ago. He did not recall the information on who 
provided the training so was unable to provide accurate information. 

 
City Attorney Holmquist objected to the line of questioning as irrelevant. 
 
Mr. Griswold noted that this was an informal proceeding and official court proceeding do not 
apply. 
 
Mr. Griswold inquired who made the decision to hire the City Attorney for the Planning 
Department. 
 
City Attorney Holmquist directed Mr. Abboud not to respond as that was Attorney Client privilege. 
 
Mr. Griswold objected to the Commission allowing City Attorney Holmquist to interject without 
permission from the Commission. He then requested to cross examine Mr. Brown.  
 
City Clerk Jacobsen confirmed that Mr. Brown was still under oath as was Mr. Abboud. 
 
Mr. Griswold then proceeded to cross examine Mr. Brown who provided the following responses: 

- He has an environmental undergraduate degree in urban development, he is not a 
member of AICP 
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- He is always under supervision by Mr. Abboud and issued the permit under his direction. 
- Mr. Abboud was present in the office when he approved the permit. 
- He could not provide the percentage of time that he was directly in communication and 

supervision but Mr. Abboud was consulted throughout the permit process which is typical. 
He signs most of the zoning permits issued. 

- Mr. Brown was unable to respond to the questions regarding the City Planner signing 
zoning permits outlined in city code since he did not have that code citation in front of 
him.   

- He affirmed that he personally viewed the interior of the structure. 
- He affirmed that he knew the difference between a single family dwelling and a detached 

accessory dwelling unit when he signed the zoning permit. 
- Since he did not have the record in front of him so he could not state what the description 

on the permit was for the structure but it could be looked up  
- He issued a permit for a single family dwelling but it was an accessory dwelling on the lot. 

 
Chair Smith interrupted Mr. Griswold stating that he has reached his time limit. He confirmed with 
City Clerk Jacobsen that this concluded the hearing and thanked everyone who participated and 
that the Commission will deliberate the matter and render their decision within the 60 day 
timeframe allowed. 
  
Chair Smith then noted that City Attorney Holmquist appeared and reviewing his agenda, stated 
that it was his understanding that they were at the conclusion of the public hearing and requested 
clarification from the City Clerk. 
 
City Clerk Jacobsen clarified that it was an appeal hearing, not public hearing for the record. 
 
Commissioner Highland stated that the Commission has an opportunity to ask questions at this 
time. 
 
Chair Smith reported he was missing a part of his agenda and requested clarification from the 
City Clerk. 
 
City Clerk Jacobsen clarified for the Chair referring to the procedures that the Commission had 
the opportunity to ask questions. 
 
Chair Smith opened the floor to questions from the Commission hearing none he opened the floor 
to audience comments. 
 
COMMENTS OF THE AUDIENCE  
 
Larry Slone, city resident, apologized for commenting earlier he was unclear on when he was to 
comment. He referred to the comments made about additional procedure which allowed him to 
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make comments at the end of this procedure. He reiterated his recommendation that the 
Commission hire legal representation. 
 
Chair Smith requested clarification from City Clerk Jacobsen on who constituted a member of the 
audience.  
 
City Clerk Jacobsen responded that anyone in attendance can comment for three minutes with 
the restriction that they cannot provide additional evidence or testimony regarding the hearing. 
 
Frank Griswold commented that Mr. Slone just proved his point about notification of the public 
and used to be a Planning Commissioner and he could not figure out when or how much time he 
had to present testimony, evidence or otherwise and I would like to point out that the Chair at the 
very conclusion of my remarks, that you asked Mr. Holmquist if the Chair had the authority to give 
Mr. Holmquist time for rebuttal that is a question you would ask of your attorney, you are treating 
the city attorney, who represents my opposition, as your attorney, and you are not even aware of 
it. 
 
City Attorney Holmquist thanked the Commission for their time and consideration. 
 
Commissioner Venuti questioned when they would be setting a date for deliberations. 
 
Chair Smith responded that they would leave that to the Clerk to coordinate and sort out the 
calendar for that. 
 
Commissioner Barnwell commented that it strikes him as a simple case, not a complex case and 
he thought that what they have heard here and what their role as a Planning Commissioner and 
in recent training performed by the American Planning Association he was told that the foremost 
function of a Planning Commission is to ensure compliance with the Comprehensive Plan and 
they stressed that key function. What he has been hearing at this meeting and in the last couple 
of months is calling our role into analyzing and judging the proper procedural conduct of the 
planning department and the city staff and he does not believe that is their role. He believed that 
they should be in a watch dog role but not in a higher capacity to oversee in detail planning 
function such as making recommendations on zoning permits such as this one. So he had to say 
that he has perceived this to be an inordinately excessive amount time not only by the 
Commission but by staff, which costs money in this case and that he states this carefully and 
guardedly as he fully respects Mr. Griswold’s right to question city procedures but I just want to 
say that this has been an inordinately excessive use of Commission time. 
 
City Clerk Jacobsen expressed her appreciation for everyone’s work tonight. 
 
ADJOURN 
There being no further business to come before the Commission, the meeting adjourned at 8:47 
p.m. The next Regular Meeting is scheduled for Wednesday, March 17, 2021 at 6:30 p.m. A 
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worksession is scheduled prior to the regular meeting at 5:30 p.m. All meetings are scheduled to 
be held virtually by Zoom Webinar from the City Hall Cowles Council Chambers located at 491 E. 
Pioneer Avenue, Homer, Alaska 

RENEE KRAUSE, MMC, DEPUTY CITY CLERK 

Approved:   April 7, 2021
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Memorandum 
TO:  Planning Commission   

FROM:  Melissa Jacobsen, MMC, City Clerk 

DATE:  April 9, 2021 

SUBJECT: Appellant Motion for the Disqualification and Termination of Chair Smith 
 

 
Attached for the Planning Commission’s consideration is a motion filed by Frank Griswold for the disqualification and 
termination of Chair Smith that was submitted on April 7, 2021. 
 
The Commission should address the issue of disqualification. I’d suggest this be taken up in a manner consistent with 
the way the Commission addressed preliminary issues at the March 11th hearing and allow the appellant and appellee 
three minutes each to make their comments on the matter.  Upon completion of comments, the Commission should 
make a motion to disqualify, discuss the merits of the motion, and then vote. 
 
Regarding the motion to terminate, in my review of City Code I do not see a reference that gives the Planning 
Commission authority to terminate one if it’s members.   
 
Pursuant to Homer City Code (HCC) 2.58.035 Commission and board member terms, appointment and removal of 
members of City boards and commissions shall be by recommendation of the Mayor and confirmation of the Council, 
except as specifically provided otherwise in the Alaska Statutes and/or other provisions of the code.  
 
HCC 2.58.050 Required Procedures section h. addresses conditions by which a an appointment is vacated if- 

• A member fails to qualify to take office within 30 days after their appointment; 
• A member resigns; 
• A member is physically or mentally unable to perform the duties of the office; 
• A member is convicted of a felony or of an offense involving a violation of their oath of office; 
• A member misses three consecutive regular meetings without being excused, or 30 percent of all meetings 

within a calendar year. 
 
The Planning Commission bylaws includes that an appointment is vacated if a member misses six regular meetings in 
a calendar year.  
 
From my reading, Alaska Statutes 29.20.320 references Boards and Commissions but doesn’t specify conditions for 
vacancy.   
 
It reads that (a) The governing body may by ordinance establish advisory, administrative, technical, or quasi-judicial 
boards and commissions, and (b) Members of boards and commissions, except for members of the board of 
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Memorandum to Planning Commission 
Appellant Motion for the Disqualification and Termination  

Page 2 of 2 
 
adjustment and assembly members serving on the board of equalization, are appointed by the mayor and confirmed 
by the governing body. 
 
If the Commission wishes to make a recommendation to Mayor and Council to consider terminating Commissioner 
Smith from the Planning Commission, the Commission may do so by making a motion recommending termination 
and identifying the applicable section of code that substantiates the termination.   
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Published on City of Homer Alaska Official Website (https://www.cityofhomer-ak.gov)

Home > Submit Written Testimony for Commission and Board Meetings > Webform results > Submission #10

Submission information

Form: Submit Written Testimony for Commission and Board Meetings [1]

Submitted by Visitor (not verified)
Thu, 04/15/2021 - 4:24pm
162.142.118.11

First Name Robert & Jill

Last Name Shimko

Email shimkojill@gmail.com

Phone Number 

Are You A City or Non-City Resident? Non-City Resident

Which commission/board meeting do you want to attend? Planning Commission

What is the type of meeting you want to participate in? Special Meeting (if scheduled)

Date of Meeting you want to participate in? Thu, 04/15

What type of comments will you be giving?
Comments of the Audience - Citizens may comment on any topic.

Written Testimony
Regarding Commissioner Scott Smith - chair of Planning Committee.
In regards to his dismissal. There are no grounds for dismissal - he is upstanding, caring and fair
adult. On the person that is filing this motion to dismiss - I believe that there is substantial
background on him and his continuous attacks on the councils within the city of Homer, to see
past the smoke he is creating - make a fair judgement in favor of Mr Scott Smith.

Electronic Signature
Jill C Shimko

I understand that checking this box constitutes a legal signature confirming that I acknowledge
and agree that I am the person identified above and that I acknowledge and agree to the above
Terms of Acceptance.

Source URL: https://www.cityofhomer-ak.gov/node/60481/submission/46229

Links

Submission #10 https://www.cityofhomer-ak.gov/print/60481/submission/46229

1 of 2 4/15/2021, 4:31 PM
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[1] https://www.cityofhomer-ak.gov/cityclerk/submit-written-testimony-commission-and-board-meetings

Submission #10 https://www.cityofhomer-ak.gov/print/60481/submission/46229

2 of 2 4/15/2021, 4:31 PM

272



From: Julie Engebretsen
To: Melissa Jacobsen
Cc: Rick Abboud
Subject: FW: Written Testimony for Commission/Board Meetings
Date: Thursday, April 15, 2021 1:35:12 PM

Hi Melissa,
 
Would you please provide this to the PC for tonight’s meeting?
 
Thanks
 
Julie
 

From: Travis Brown <tbrown@ci.homer.ak.us> 
Sent: Thursday, April 15, 2021 1:18 PM
To: Julie Engebretsen <JEngebretsen@ci.homer.ak.us>; Rick Abboud <RAbboud@ci.homer.ak.us>
Subject: FW: Written Testimony for Commission/Board Meetings
 
 

From: Jones
Sent: Wednesday, April 14, 2021 5:26:04 PM (UTC-09:00) Alaska
To: Travis Brown
Subject: Written Testimony for Commission/Board Meetings

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Written Testimony for the Planning Commission Name: Terry Jones Email:
tjonesrjones@gmail.com Phone: 19074357694 Residency: Meeting to Participate In: Planning
Commission Special Meeting (if scheduled) Thu, 04/15 Comments of the Audience - Citizens
may comment on any topic. Written Testimony:
The petition to ban Scott Smith from the Planning Comission submitted by Frank Griswald
ihas no merit. Scott Smith is a man of great integrity and honesty. He is the kind of perso
Homer needs on its planning commission.
Electronic Signature: Terry Jones Submitted on Wednesday, April 14, 2021 - 5:26pm The
results of this submission may be viewed at: https://www.cityofhomer-
ak.gov/node/60481/submission/46222
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From: Matt & Jill Hockema
To: Department Clerk; Mayor Email; francovenuti@ci.homer.ak.us; syverinebentz@ci.homer.ak.us;

charlesbarnwell@ci.homer.ak.us; bradconley@ci.homer.ak.us; scottsmith@ci.homer.ak.us; kaliepetska-
rubalcave@ci.homer.ak.us; robertahighland@ci.homer.ak.us; rickabboud@ci.homer.ak.us;
julieengebretsen@ci.homer.ak.us; robdumouchel@ci.homer.ak.us; jankeiser@ci.homer.ak.us

Subject: Special Planning Commission Meeting on 4/15/2021
Date: Thursday, April 15, 2021 11:10:31 AM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

We are writing to oppose the motion for disqualification and termination of Commissioner
Scott Smith submitted by Frank Griswold.

We do not feel Mr. Smith's remarks were inappropriate or reprehensible as Mr. Griswold
claims. Mr. Smith admitted that he has not participated in public hearings, nor has he been
exposed to the procedures prior to serving on this board. As each of you know, there is always
a learning curve when stepping up to serve on any board or commission. The comment from
Mr. Smith, "I giggled at the end of it when I got off, that's for sure," does not, and should not,
disqualify him from serving on the Planning Commission, nor does it make him unsuitable to
serve on the board or in any pending appeals.

Once again, Mr. Griswold is wasting the city's time, resources, and money with another
frivolous appeal/lawsuit. Please vote to to allow Mr. Smith to continue on as a chair on the
Planning Commission and dismiss Mr. Griswold's appeal.

Sincerely,
Matthew & Jill Hockema
907-235-3798
Homer, AK
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From: Cassie Lawver
To: Department Clerk; Mayor Email
Subject: Special Planning Commission Meeting on 4/15
Date: Wednesday, April 14, 2021 8:51:06 PM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or
clicking links, especially from unknown senders.

Commissioner Frank Venuti
Commission Syverine Bentz
Commissioner Charles Barnwell
Commissioner  Brad Conley
Commissioner Scott Smith
Commissioner Kalie Petska-Rubalcave
Commissioner Roberta Highland
Rick Abboud, City Planner
Julie Engebretsen, Deputy City Planner
Ken Castner, Mayor
Rob Dumouchel, City Manager
Jan Keiser, Public Works Director

I am writing in opposition of Frank Griswold motion for disqualification and termination of Commissioner Scott
Smith. As each of you know, it is it a learning curve when you step up to serve on a commission/board. 
Unfortunately it is "learn as you go".   And Mr. Griswold also quoted Mr. Smith.  I don’t think that quote is grounds
for disqualification.   I am just shock that your time is being wasted on this motion.  Nothing I read in Mr. Griswold
motion was “inappropriate”.   Please vote to throw out this motion.  It does not hold merit and is a time waster.  Mr.
Smith should carry on as a chair on the Planning Commission. 

Thank you,
Cassie Lawver
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From: Matt & Jill Hockema
To: Department Clerk; Mayor Email; francovenuti@ci.homer.ak.us; syverinebentz@ci.homer.ak.us;

charlesbarnwell@ci.homer.ak.us; bradconley@ci.homer.ak.us; scottsmith@ci.homer.ak.us; kaliepetska-
rubalcave@ci.homer.ak.us; robertahighland@ci.homer.ak.us; rickabboud@ci.homer.ak.us;
julieengebretsen@ci.homer.ak.us; robdumouchel@ci.homer.ak.us; jankeiser@ci.homer.ak.us

Subject: Special Planning Commission Meeting on 4/15/2021
Date: Thursday, April 15, 2021 11:10:31 AM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

We are writing to oppose the motion for disqualification and termination of Commissioner
Scott Smith submitted by Frank Griswold.

We do not feel Mr. Smith's remarks were inappropriate or reprehensible as Mr. Griswold
claims. Mr. Smith admitted that he has not participated in public hearings, nor has he been
exposed to the procedures prior to serving on this board. As each of you know, there is always
a learning curve when stepping up to serve on any board or commission. The comment from
Mr. Smith, "I giggled at the end of it when I got off, that's for sure," does not, and should not,
disqualify him from serving on the Planning Commission, nor does it make him unsuitable to
serve on the board or in any pending appeals.

Once again, Mr. Griswold is wasting the city's time, resources, and money with another
frivolous appeal/lawsuit. Please vote to to allow Mr. Smith to continue on as a chair on the
Planning Commission and dismiss Mr. Griswold's appeal.

Sincerely,
Matthew & Jill Hockema
907-235-3798
Homer, AK
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From: AdamHykes@protonmail.com
To: Department Clerk
Subject: Special Planning Commission Meeting 4/15
Date: Wednesday, April 14, 2021 4:56:10 PM

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Dear City Planning Commision or whom it may concern,

I am in no way troubled by Commissioner Smith's comments, which now have him "in the hot
seat". I am however a bit suprised that this simple comment is the basis for Mr. Griswold
attempt to remove Mr. Smith from his position. Its a fairly innocuous comment, I had to read it
twice because I thought I had missed something. This strikes me as a political move rather
than anything remotely close to "reprehensible conduct", as Mr. Griswold asserts.

Its a small town, and I can vouch for the conduct of Mr. Scott Smith. I have known him for a
number of years, and his integrity is impeccable. He is a pretty straight shooter though, and his
"just says it like it is" style is likely to ruffle the feathers of some. This is simply Mr. Smiths
personality. Its fine if someone doesn't like him on a personal level, but that's not a matter of
professional conduct. Lets be adults here.

Respectfully,
Adam Levi Hykes
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Published on City of Homer Alaska Official Website (https://www.cityofhomer-ak.gov)

Home > Submit Written Testimony for Commission and Board Meetings > Webform results > Submission #8

Submission information

Form: Submit Written Testimony for Commission and Board Meetings [1]

Submitted by Visitor (not verified)
Wed, 04/14/2021 - 5:26pm
104.254.227.72

First Name Terry

Last Name Jones

Email tjonesrjones@gmail.com 

Phone Number 

Are You A City or Non-City Resident?

Which commission/board meeting do you want to attend? Planning Commission

What is the type of meeting you want to participate in? Special Meeting (if scheduled)

Date of Meeting you want to participate in? Thu, 04/15

What type of comments will you be giving?
Comments of the Audience - Citizens may comment on any topic.

Written Testimony
The petition to ban Scott Smith from the Planning Comission submitted by Frank Griswald ihas
no merit. Scott Smith is a man of great integrity and honesty. He is the kind of perso Homer
needs on its planning commission.

Electronic Signature
Terry Jones

I understand that checking this box constitutes a legal signature confirming that I acknowledge
and agree that I am the person identified above and that I acknowledge and agree to the above
Terms of Acceptance.

Source URL: https://www.cityofhomer-ak.gov/node/60481/submission/46222

Links
[1] https://www.cityofhomer-ak.gov/cityclerk/submit-written-testimony-commission-and-board-meetings

Submission #8 https://www.cityofhomer-ak.gov/print/60481/submission/46222

1 of 1 4/15/2021, 9:11 AM
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From: Doug
To: Department Clerk
Subject: Special planning commission meeting
Date: Thursday, April 15, 2021 11:36:34 AM

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or
clicking links, especially from unknown senders.

Scott Smith should not be removed from planning commission for the reason stated! It was insignificant and clearly
an attempt to remove him without just cause! Thanks Doug Stuart

Sent from my iPhone
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PLANNING COMMISSION UNAPPROVED 
SPECIAL MEETING 
APRIL 15, 2021 
 
Session 21-10, a Special Meeting of the Planning Commission was called to order by Chair Scott 
Smith at 5:30 p.m. on April 15, 2021 at Cowles Council Chambers in City Hall located at 491 E. 
Pioneer Avenue, Homer, Alaska, via Zoom Webinar.  

PRESENT: COMMISSIONERS BARNWELL, CONLEY, HIGHLAND, SMITH, HIGHLAND 
 
ABSENT: COMMISSIONERS BENTZ (EXCUSED) 
 
STAFF:  CITY CLERK JACOBSEN 
 
AGENDA APPROVAL 

HIGHLAND/VENUTI MOVED TO APPROVE THE AGENDA. 

There was no discussion. 

VOTE: NON OBJECTION: UNANIMOUS CONSENT 

Motion carried.  
 
PENDING BUSINESS 

NEW BUSINESS 

a. Memorandum from City Clerk Re: Appellant Motion for the Disqualification and 
Termination of Chair Smith from further participation in the appeal of Zoning Permit 
1020-782 and of his seat on the Planning Commission. 

Chair Smith passed the gavel to senior member Highland to serve as Acting Chair.   

Acting Chair Highland explained that the commission would be taking up separately the two 
matters raised in the motion that was filed regarding Chair Smith. The disqualification will be 
addresses first, then the termination. She further explained Mr. Griswold and Attorney 
Holmquist would be give three minutes each to comment regarding the motion.  She opened 
the floor to Mr. Griswold. 

Frank Griswold, appellant, read from the motion he filed that was included in the packet to 
state the reasoning for disqualifying and terminating Chair Smith. 

Attorney Holmquist, representing the City as appellee, rebutted that the reasoning provided 
doesn’t warrant disqualification from participation and City Code outlines that the 
Commission does not have the authority to terminate a Commissioner, only Council has that 
authority.  

Acting Chair Highland opened the floor for a motion and discussion regarding the 
disqualification of Chair Smith.  
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PLANNING COMMISSION UNAPPROVED 
SPECIAL MEETING 
APRIL 15, 2021 
 
VENUTI MOVED TO DISQUALIFY CHAIR SMITH FROM FURTHER PARTICIPATION IN THE PENDING 
APPEAL.  

Motion failed with lack of a second.  

Acting Chair Highland opened the floor for a motion and discussion regarding the termination 
of Chair Smith’s appointment.  

VENUTI MOVED TO RECOMMEND TO MAYOR AND CITY COUNCIL THAT CHAIR SMITH’S 
APPOINTMENT BE TERMINATED. 

Motion failed with lack of a second.  

Chair Smith resumed the gavel.  

COMMENTS OF THE AUDIENCE (3 minute time limit) 

ADJOURN 

VENUTI/HIGHLAND MOVED TO ADJOURN AND DELIBERATE IN PRIVATE. 

There was brief discussion confirming their desire to deliberate despite the absence of 
Commissioner Bentz. 

VOTE: NON OBJECTION: UNANIMOUS CONSENT. 

Motion carried.  

There being no further business to come before the Commission Chair Smith adjourned the 
meeting at 6:08 p.m. The next Regular Meeting is Wednesday, April 21, 2021 at 6:30 p.m. and a 
Worksession at 5:30 p.m. All meetings scheduled to be held in the City Hall Cowles Council 
Chambers located at 491 E. Pioneer Avenue, Homer, Alaska. 

 

      
Melissa Jacobsen, MMC, City Clerk 

Approved:     
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