Office of the City Clerk

491 East Pioneer Avenue
City of Homer Homer, Alaska 99603
www.cityofhomer-ak.gov clerk@cityofhomer-ak.gov

(p) 907-235-3130
(f) 907-235-3143

Memorandum 20-050
TO: MAYOR CASTNER AND HOMER CITY COUNCIL
FROM: MELISSA JACOBSEN, MMC, CITY CLERK
DATE: APRIL 21,2020

SUBJECT: VACATION OF A 33’ SECTION LINE EASEMENT LOCATED WITH LOT 6A-1 VIRGINIA LYNN
2006 REPLAT (PLAT HM 2006-20) AND AS DEDICATED ON 6A-1 VIRGINIA LYNN 2006
REPLAT (PLAT HM 2006-20).

At their April 13, 2020 meeting, the Kenai Peninsula Borough Planning Commission approved the vacation of a 33’
Section Line Easement located within Lot 6a-1 Virginia Lynn 2006 Replat (Plat HM 2006-20) and as dedicated on 6A-1
Virginia Lynn 2006 Replat (Plat HM 2006-20). The right-of-way being vacated contains a driveway for the residence
constructed on Lot 6A-1 and located within the SW 2 of Section 16 Township 6 South, Range 13 West, Seward Meridian,
Alaska, within the Kenai Peninsula Borough. KPB File 2020-021V2, Petitioner Virginia Tornes of Homer, Alaska.

Per AS 29.40.140, no vacation of a City right-of-way and/or easement may be made without the consent of the City
Council.

The City Council has thirty days from April 13, 2020 in which to veto the decision of the Kenai Peninsula Borough
Planning Commission.

The Homer Planning Commission forwarded a recommendation for approval regarding this vacation as reflected in the
December 18, 2019 Notice of Action and minutes from the December 4, 2019 regular meeting.

RECOMMENDATION:

Voice non objection and consent to the vacation of a 33’ Section Line Easement located within Lot 6a-1 Virginia Lynn
2006 Replat (Plat HM 2006-20) and as dedicated on 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20). The right-of-way
being vacated contains a driveway for the residence constructed on Lot 6A-1 and located within the SW "2 of Section
16 Township 6 South, Range 13 West, Seward Meridian, Alaska, within the Kenai Peninsula Borough. KPB File 2020-
021Vv2.






F. PUBLIC HEARINGS

2. Section line easement vacation
KPB File 2020-021V2
Petitioners: Virginia F Tornes of
Homer, AK



AGENDA ITEME. PUBLIC HEARINGS

2. This plat vacates a 33' Section Line Easement located within Lot 6A-1 Virginia Lynn 2006 Replat
(Plat HM 2006-20) and as dedicated on 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20). The
right-of-way being vacated contains a driveway for the residence constructed on Lot 6A-1 and
located within the SW1/4 of Section 16, Township 6 South, Range 13 West, Seward Meridian,
Alaska, within the Kenai Peninsula Borough. KPB File 2020-021V2

STAFF REPORT PC Meeting: 4/13/2020

Purpose as stated in petition: The area of requested Section Line Easement Vacation is on lot 6A-1, Virginia
Lynn 2006 Replat (Plat HM 2006-20). The Section Line Easement has been vacated from adjacent lots and
a portion of the subject lot 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20) by previous Section Line
Easement Vacation Plat No.’s HM 2008-9 and HM 85-109. We are requesting to vacate the entire remaining
Section Line Easement within Lot 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20). The subject Section
Line Easement is not used for any access nor has it been used as an access. The house encroaches 14.3’
and the deck encroaches 12.9' into the Section Line Easement, which will be vacated and finalized by
Section Line Easement Vacation Plat associated with Virginia Lynn 2006 Replat, KPB 2020-021V2. .

Petitioners: Virginia F. Tornes of Homer, AK

Notification: Public notice appeared in the March 12 issue of the Homer News as a separate ad. The
public hearing notice was published in the March 19 issue of the Homer News as part of the Commission’s
tentative agenda.

21 certified mailings were sent to owners of property within 300 feet of the proposed vacation. 16 receipts
had been returned when the staff report was prepared.

Public hearing notices were sent by regular mail to 42 owners within 600 feet of the proposed vacation.
19 public hearing notices were emailed to agencies and interested parties.
Public hearing notices were made available to 6 KPB staff/Departments via a shared database.

Notices were mailed to the Homer Post Office and Homer Community Library with a request to be posted
in public locations.

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.

Comments Received:

ENSTAR: No comment, recommendations or objections.
KPB Addressing: Any address changes will be updated by the City of Homer.

KPB Planning: No material site or local option zone issues. A review is not required for property inside city
limits.

KPB River Center; Within City of Homer.

KPB Roads Department: Out of jurisdiction, no comments.
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Homer Advisory Planning Commission: Recommend to adopt the Homer City staff report and recommend
approval of the preliminary plat to vacate the section line easement across Lot 6A-1 Virginia Lynn 2006
Replat.

State Parks: No comments.
Staff Discussion:

The petition submitted is requesting to vacate a remaining portion of 33 foot wide section line easement
lying wholly within Lot 6A-1, Virginia Lynn 2006 Replat 2006-20 HRD. Lot 6A-1 fronts on City maintained
and dedicated Mattox Road. The portion of section line easement to be vacated is no longer than 64 feet
in length. The entire section line easement to the west has been vacated per plat 85-109 HRD and 2008-9
HRD, but a small portion remained.

Staff is not sure why this small section of section line easement was not vacated previously, but maybe the
owner of Lot 6A-1 did not participate at the time the other section line easement was petitioned for vacation.

This portion of section line easement does not provide an access to public lands, is not part of a continuous
access, and is not used by the public for access.

If approved, a section line easement vacation (SLEV) plat associated with Lot 6A-1 Virginia Lynn 2006
Replat will finalize the proposed right of way vacations. The SLEV Plat has not been submitted at the time
the staff report was prepared.

KPB 20.70 — Vacation Requirements.
Platting staff comments: Staff reviewed the vacation and all the items required by 20.70 were met, unless
otherwise noted below:

D. If the proposed vacation lies within the boundaries of an incorporated city, comments from the city
advisory planning commission must be submitted with the petition.

Platting Staff Comments: The proposed vacation was reviewed and approved by the Homer Advisory

Planning Commission at the meeting of December 4, 2019.

20.70.130. Vacation plat—Preparation, approval and recording. Upon approval of the vacation request by
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor
prepare and submit a plat including the entire area approved for vacation in conformance with KPB
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat.
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110.

Platting Staff Comments: A Section Line Easement Vacation plat has not been submitted at this time.
Staff recommendation: Submit a Section Line Easement Vacation Plat for KPB review as well as submittal
to AK DNR survey section.

20.70.160. Partial vacation allowed. Where the planning commission finds that a right-of-way must be
preserved, but determines there is excessive width for all intended uses within the right-of-way, the
commission may approve a partial vacation of a right-of-way such that the width is reduced to the maximum
necessary for the intended use. Such vacation shall conform to this title for the class of right-of-way involved
except where the right-of-way is not intended to be used for vehicular purposes.

Platting Staff Comments: The proposed vacation will complete the vacation of the entire section line
easement between Mattox Road and Pennock Street.

20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where
two or more access points are necessary for large vacant or semi-vacant areas of land, the commission
shall consider density, use, projected development, and maintain sufficient rights-of-way to serve potential
use.
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Platting Staff Comments: The public is not using this portion of SLE for vehicular access as it does not
provide access to public lands or a continuing right of way.

20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be considered
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not
suited for general road use, the commission shall not approve the vacation request, unless it can be
demonstrated that equal or superior access is or will be available. The planning commission shall consider
whether alternate uses present public safety issues which support approval of the vacation.

Platting Staff Comments: Mattox Road is a 60 foot wide dedicated right of way, which has been improved,
and is currently maintained by the City of Homer. Mattox Road provided public access to this parcel and
neighboring parcels.

20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating
a vacation request. Rights-of-way which are utilized by a public utility or which logically would be required
by a public utility shall not be vacated, unless it can be demonstrated that equal or superior access is or will
be available. Where an easement would satisfactorily serve the utility interests, and no other public need
for the right-of-way exists, the commission may approve the vacation and require that a public utility
easement be granted in place of the right-of-way.

Platting Staff Comments: Utilities are currently in place. A 20 foot utility easement adjoining Mattox Road
provides access for utility providers.

20.30.220. Section line easement vacations. Section line easement vacation petitions must comply with
the requirements of KPB 20.70.040, 20.70.050 and 20.70.060. A fee is required in compliance with KPB
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080,
20.70.100, 20.70.110 and 20.70.120. The mail notice required in KPB 20.70.090 may be by regular mail.
Publication on the planning commission agenda, advertised once in local papers, posted in public areas
and on the borough website prior to the meeting will satisfy the publishing requirements. The petitioner is
responsible for all submittals required by the State of Alaska Department of Natural Resources (DNR) in
compliance with their procedures. The petition must be reviewed and approved by the planning commission
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for
coordination with DNR and submittals to DNR.

Platting Staff Comments: A SLEV plat has not been submitted to KPB Planning Department.

Staff recommendation: Submittal of a SLEV plat to the KPB Planning Department and the State of AK
DNR — Survey Section.

STAFF RECOMMENDATION: Based on the above means of evaluating public necessity established by
KPB 20.70, the merits of the proposed vacations, and staff comments, staff recommends approval of the
vacations as petitioned, subject to:

Consent by Homer City Council / KPB Assembly.

Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code.

Grant utility easements requested by the Homer City Council and utility providers.

Submittal of a final plat within a timeframe such that the plat can be recorded within one year of
vacation consent (KPB 20.70.130).

rPONPE

KPB 20.70.110:
A vacation of a city street, public right-of-way, public area, or public easement located within an
incorporated city may not be approved without the consent of the city council.

The Homer City Council shall have 30 calendar days from the date of approval in which to veto the
planning commission decision. If no veto is received by the planning director within the specified
period, the city or borough shall be considered to have given consent to the vacation.

KPB 20.70.110:
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A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.

The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period, the
borough shall be considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B. Upon denial by the planning commission, no reapplication or petition concerning the same

vacation may be filed within one calendar year of the date of the final denial action except
in the case where new evidence or circumstances exist that were not available or present
when the original petition was filed.

KPB 20.70.130:
THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT
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144 N. Binkley Street
Soldotna, AK 99669

This action lies in Section 16, T6S, R13W, SM.

https://aws.state.ak.us/OnIinePubIicNotices/Default.aspx.
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December 18, 2019
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Request: Approval of Virginia Lynn Section Line Easement Vacation Plat Preliminary Plat

Applicants:

v - —-

WS IWIRALLWIAY A I_\UHII.)' S VC)(.)

Homer, AK 99603 152 Dehel Ave.

At the regular meeting of December 4, 2019 the Homer Advisory Planning Commission forwarded a
recommendation for approval of the preliminary plat with staff recommendations and the attached
minutes to the Kenai Peninsula Borough Planning Commission.
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Location of Section Line Easement to be vacated.
All of the rest of the easment to the west
was previously vacated. Only this portion remains.
See plat for proposed vacation.
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City of Homer
Planning and Zoning Department

11/15/2019

Request for a

Section Line Easement Vacation

Marked lots are within 500 feet
and property owners notified

T

Feet
500

Disclaimer:

It is expressly understood the City of
Homer, its council, board,

departments, employees and agents are
not responsible for any errors or omissions
contained herein, or deductions, interpretations
or conclusions drawn therefrom.
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Planning Commission Unapproved Minutes April 13, 2020

AGENDA ITEME. PUBLIC HEARINGS

2. This plat vacates a 33' Section Line Easement located within Lot 6A-1 Virginia Lynn 2006 Replat
(Plat HM 2006-20) and as dedicated on 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20). The
right-of-way being vacated contains a driveway for the residence constructed on Lot 6A-1 and
located within the SW1/4 of Section 16, Township 6 South, Range 13 West, Seward Meridian,
Alaska, within the Kenai Peninsula Borough. KPB File 2020-021V2

Staff Report given by Scott Huff PC Meeting: April 13, 2020

Purpose as stated in petition: The area of requested Section Line Easement Vacation is on lot 6A-1, Virginia
Lynn 2006 Replat (Plat HM 2006-20). The Section Line Easement has been vacated from adjacent lots and
a portion of the subject lot 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20) by previous Section Line
Easement Vacation Plat No.’s HM 2008-9 and HM 85-109. We are requesting to vacate the entire remaining
Section Line Easement within Lot 6A-1 Virginia Lynn 2006 Replat (Plat HM 2006-20). The subject Section
Line Easement is not used for any access nor has it been used as an access. The house encroaches 14.3’
and the deck encroaches 12.9' into the Section Line Easement, which will be vacated and finalized by
Section Line Easement Vacation Plat associated with Virginia Lynn 2006 Replat, KPB 2020-021V2. .

Petitioners: Virginia F. Tornes of Homer, AK

Notification: Public notice appeared in the March 12 issue of the Homer News as a separate ad. The
public hearing notice was published in the March 19 issue of the Homer News as part of the Commission’s
tentative agenda.

21 certified mailings were sent to owners of property within 300 feet of the proposed vacation. 16 receipts
had been returned when the staff report was prepared.

Public hearing notices were sent by regular mail to 42 owners within 600 feet of the proposed vacation.
19 public hearing notices were emailed to agencies and interested parties.
Public hearing notices were made available to 6 KPB staff/Departments via a shared database.

Notices were mailed to the Homer Post Office and Homer Community Library with a request to be posted
in public locations.

The notice and maps were posted on the Borough bulletin board and Planning Department public hearing
notice web site.

Comments Received:

ENSTAR: No comment, recommendations or objections.
KPB Addressing: Any address changes will be updated by the City of Homer.

KPB Planning: No material site or local option zone issues. A review is not required for property inside city
limits.

KPB River Center: Within City of Homer.
KPB Roads Department: Out of jurisdiction, no comments.
Homer Advisory Planning Commission: Recommend to adopt the Homer City staff report and recommend

approval of the preliminary plat to vacate the section line easement across Lot 6A-1 Virginia Lynn 2006
Replat.
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Planning Commission Unapproved Minutes April 13, 2020

State Parks: No comments.
Staff Discussion:

The petition submitted is requesting to vacate a remaining portion of 33 foot wide section line easement
lying wholly within Lot 6A-1, Virginia Lynn 2006 Replat 2006-20 HRD. Lot 6A-1 fronts on City maintained
and dedicated Mattox Road. The portion of section line easement to be vacated is no longer than 64 feet
in length. The entire section line easement to the west has been vacated per plat 85-109 HRD and 2008-9
HRD, but a small portion remained.

Staff is not sure why this small section of section line easement was not vacated previously, but maybe the
owner of Lot 6A-1 did not participate at the time the other section line easement was petitioned for vacation.

This portion of section line easement does not provide an access to public lands, is not part of a continuous
access, and is not used by the public for access.

If approved, a section line easement vacation (SLEV) plat associated with Lot 6A-1 Virginia Lynn 2006
Replat will finalize the proposed right of way vacations. The SLEV Plat has not been submitted at the time
the staff report was prepared.

KPB 20.70 — Vacation Requirements.
Platting staff comments: Staff reviewed the vacation and all the items required by 20.70 were met, unless
otherwise noted below:

D. If the proposed vacation lies within the boundaries of an incorporated city, comments from the city
advisory planning commission must be submitted with the petition.

Platting Staff Comments: The proposed vacation was reviewed and approved by the Homer Advisory

Planning Commission at the meeting of December 4, 2019.

20.70.130. Vacation plat—Preparation, approval and recording. Upon approval of the vacation request by
the planning commission and no veto by the city council or assembly, the applicant shall have a surveyor
prepare and submit a plat including the entire area approved for vacation in conformance with KPB
20.10.080. Only the area approved for vacation by the assembly or council may be included on the plat.
The final plat must be recorded within one year of the vacation consent in KPB 20.70.110.

Platting Staff Comments: A Section Line Easement Vacation plat has not been submitted at this time.
Staff recommendation: Submit a Section Line Easement Vacation Plat for KPB review as well as submittal
to AK DNR survey section.

20.70.160. Partial vacation allowed. Where the planning commission finds that a right-of-way must be
preserved, but determines there is excessive width for all intended uses within the right-of-way, the
commission may approve a partial vacation of a right-of-way such that the width is reduced to the maximum
necessary for the intended use. Such vacation shall conform to this title for the class of right-of-way involved
except where the right-of-way is not intended to be used for vehicular purposes.

Platting Staff Comments: The proposed vacation will complete the vacation of the entire section line
easement between Mattox Road and Pennock Street.

20.70.170. Vehicular Access. The planning commission shall not approve the vacation of a right-of-way
unless an equal or superior right-of-way for vehicular access exists or will be provided in exchange. Where
two or more access points are necessary for large vacant or semi-vacant areas of land, the commission
shall consider density, use, projected development, and maintain sufficient rights-of-way to serve potential
use.

Platting Staff Comments: The public is not using this portion of SLE for vehicular access as it does not
provide access to public lands or a continuing right of way.
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Planning Commission Unapproved Minutes April 13, 2020

20.70.180. Other access. Other lawful uses that exist or are feasible for the right-of-way shall be considered
when evaluating a vacation request. When such uses exist or could exist within rights-of-way which are not
suited for general road use, the commission shall not approve the vacation request, unless it can be
demonstrated that equal or superior access is or will be available. The planning commission shall consider
whether alternate uses present public safety issues which support approval of the vacation.

Platting Staff Comments: Mattox Road is a 60 foot wide dedicated right of way, which has been improved,
and is currently maintained by the City of Homer. Mattox Road provided public access to this parcel and
neighboring parcels.

20.70.190. Utility provisions. All existing and future utility requirements shall be considered when evaluating
a vacation request. Rights-of-way which are utilized by a public utility or which logically would be required
by a public utility shall not be vacated, unless it can be demonstrated that equal or superior access is or will
be available. Where an easement would satisfactorily serve the utility interests, and no other public need
for the right-of-way exists, the commission may approve the vacation and require that a public utility
easement be granted in place of the right-of-way.

Platting Staff Comments: Ulilities are currently in place. A 20 foot utility easement adjoining Mattox Road
provides access for utility providers.

20.30.220. Section line easement vacations. Section line easement vacation petitions must comply with
the requirements of KPB 20.70.040, 20.70.050 and 20.70.060. A fee is required in compliance with KPB
20.70.060. Public hearing and notice must comply with the requirements of KPB 20.70.070, 20.70.080,
20.70.100, 20.70.110 and 20.70.120. The mail notice required in KPB 20.70.090 may be by regular mail.
Publication on the planning commission agenda, advertised once in local papers, posted in public areas
and on the borough website prior to the meeting will satisfy the publishing requirements. The petitioner is
responsible for all submittals required by the State of Alaska Department of Natural Resources (DNR) in
compliance with their procedures. The petition must be reviewed and approved by the planning commission
but final authority for approval and platting of the vacation rests with DNR. The petitioner is responsible for
coordination with DNR and submittals to DNR.

Platting Staff Comments: A SLEV plat has not been submitted to KPB Planning Department.

Staff recommendation: Submittal of a SLEV plat to the KPB Planning Department and the State of AK
DNR — Survey Section.

STAFF RECOMMENDATION: Based on the above means of evaluating public necessity established by
KPB 20.70, the merits of the proposed vacations, and staff comments, staff recommends approval of the
vacations as petitioned, subject to:

5. Consent by Homer City Council / KPB Assembly.

6. Compliance with the requirements for preliminary plats per Chapter 20 of the KPB Code.

7. Grant utility easements requested by the Homer City Council and utility providers.

8. Submittal of a final plat within a timeframe such that the plat can be recorded within one year of

vacation consent (KPB 20.70.130).

KPB 20.70.110:
A vacation of a city street, public right-of-way, public area, or public easement located within an
incorporated city may not be approved without the consent of the city council.

The Homer City Council shall have 30 calendar days from the date of approval in which to veto the
planning commission decision. If no veto is received by the planning director within the specified
period, the city or borough shall be considered to have given consent to the vacation.

KPB 20.70.110:
A vacation of a street right-of-way, public area, or public easement within the borough outside of
the limits of cities may not be made without the consent of the borough assembly.
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The assembly shall have 30 calendar days from the date of approval in which to veto the planning
commission decision. If no veto is received by the planning director within the specified period, the
borough shall be considered to have given consent to the vacation.

KPB 20.70.120:

A. Denial of a vacation petition is a final act for which no further consideration shall be given
by the Kenai Peninsula Borough.
B. Upon denial by the planning commission, no reapplication or petition concerning the same

vacation may be filed within one calendar year of the date of the final denial action except
in the case where new evidence or circumstances exist that were not available or present
when the original petition was filed.

KPB 20.70.130:

THE FINAL PLAT MUST BE RECORDED WITHIN ONE YEAR OF THE VACATION CONSENT IN KPB
20.70.110.

END OF STAFF REPORT

Chair Martin opened the meeting for public comment.

1. Gary Nelson, 152 Dehel Avenue, Homer, AK
Mr. Nelson is the surveyor on the project and was available for questions.

Seeing and hearing no one else wishing to comment, public comment was closed and discussion was
opened among the committee.

MOTION: Commissioner Venuti moved, seconded by Commissioner Morgan, to approve the vacations as
petitioned based on the means of evaluating public necessity established by KPB 20.70, subject to staff
recommendations and compliance with borough code.

Commissioner Ecklund noted that there was a house built in the section line easement. She wanted to
know if someone could legally build on a section line easement without asking for a vacation. Mr. Huff
responded that staff always hopes that a house will not be built in a section line easement but it does
happen. People many times do not realize there is a section line easement if it is not being used. They find
out that there is a section line easement when the as-built is done.

MOTION PASSED BY UNANIMOUS VOTE: 10 Yes, 0 No, 2 Absent
Yes:  Bentz, Carluccio, Ecklund, Ernst, Fikes, Martin, Morgan, Ruffner, Venuti, Whitney
No: --
Absent: Brantley, Foster
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