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CITY OF HOMER
HOMER, ALASKA
City Clerk
ORDINANCE 21-44(S)

AN ORDINANCE OF THE CITY COUNCIL OF HOMER, ALASKA
AMENDING HOMER CITY CODE 21.91 PLANNING COMMISSION
AND BOARD OF ADJUSTMENT TO REMOVE THE BOARD OF
ADJUSTMENT  AND  21.93  ADMINISTRATIVE = APPEALS
ESTABLISHING THAT ADMINISTRATIVE APPEALS FROM CERTAIN
FINAL CITY PLANNING DECISIONS SHALL BE FILED BEFORE A
HEARING OFFICER AND SUPPLEMENTING NOTICE
REQUIREMENTS.

WHEREAS, City Planning Commission quasi-judicial administrative appeals will be
most efficiently adjudicated by establishing jurisdiction for such matters before a hearing
officer with experience in administrative law.

NOW, THEREFORE, THE CITY OF HOMER ORDAINS:

Section 1. Homer City Code Chapter 21.91 shall be amended as follows:

Chapter 21.91
PLANNING COMMISSION AND BOARB-OF-ABJUSTMENTHEARING OFFICER

Sections:

Article I. Planning Commission

21.91.010 Planning Commission established.
21.91.020 Powers and functions.

Article Il. Beard-ofAdjustmentHearing officer.
21.91.100 Beard-efAdjustmentestablished-Hearing officer appointment.

21.91.110 Powers and functions.
21.91.120 Procedures.
21.91.130 Appeals to Superior Court.

Article I. Planning Commission
21.91.010 Planning Commission established.

There shall be a Planning Commission established and functioning pursuant to Chapter 2.72
HCC. [Ord. 08-29, 2008].
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21.91.020 Powers and functions.

In addition to the powers and functions assigned to the Planning Commission in Chapter 2.72
HCC, the Commission has all the powers and functions assigned to it in this title. [Ord. 08-29,
2008].

Article Il. Beard-efAdjustmentHearing officer.

21.91.100 Board-ofAdjustmentestablished-Hearing officer appointment.

A hearing officer shall be appointed by the City Manager to hear and decide appeals
authorized by Chapter HCC 21.93. A hearing officer appointed by the City Manager must
have atleast five—vyears’ experience acting as an administrative law judge or
administrative hearing officer and must be licensed to practice law in the State of Alaska

and in good standing.

21.91.110 Powers and functions.

awea%—AThe hearing officer appointed by the Clty Manager shall hear and decide appeals
pursuant to the provisions of the zoning code.

b. A The hearing officer appeinted-by-the-City-Managerte shall act as the decision maker in

appeals of decisions made by the City Manager, City Planner, City Planner’s designee, or

the Planmng Comm|55|on mﬁs{—have—aﬂeast—ﬁhﬁ-ye&ﬁ—e*peﬁeﬂee—aet—mg—as—aﬁ

21.91.120 Procedures.

Appeals heard by the-Beard-efAdjustmentor a hearing officer shall be conducted according
to applicable procedures specified in Chapter HCC 21.93. [Ord. 17-07(S-3)(A) § 3,2017; Ord.

08-29, 2008].
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21.91.130 Appeals to Superior Court.

a. An appeal from a final decision of the-Beard-ofAdjustmenter a hearing officer may be
taken directly to the Superior Court by a party who actively and substantively participated in

the proceedings before the Beard-efAdjustmentor the hearing officer or by the City Manager
or City Planner or any governmental official, agency, or unit.

b. An appeal to the Superior Court shall be filed within 30 days of the date of distribution of
the final decision to the parties appearing before the Beard-efAdjustmenter hearing officer.

c. An appeal from a final decision of the Beard-efAdjustmentor hearing officer to the
Superior Court is governed by court rules. [Ord. 17-07(S-3)(A) § 4,2017; Ord. 08-29, 2008].

Section 2. Homer City Code Chapter 21.93 shall be amended as follows:

Chapter21.93
ADMINISTRATIVE APPEALS

Sections:
cletC L Provisi
21.93.010 Appeals, general.
21.93.020 DeC|5|ons subject to appeal %eﬂammg—@emwssreﬁ y Derson with standmg_

21.93.040 Decisions not subJect to appeal.

21.93.050 Standing —Appeatto-Rlanning-Commission:

2193-060—Standine—Appeatto-hearingofficer
21.93.070 Time for appeal.

21.93.080 Notice of appeal.

21.93.090 Autherized+representative Representation.
21.93.100 General appeals procedure.

21.93.110 Appeal decisions.

21.93.510 New evidence or changed circumstances.
21.93.520 Preparation of record.

21.93.530 Writtenbriefs-Prehearing conference.
21.93.540 Appeal hearing.

21.93.550 Beard-efAdjustmenterhHearing officer decision.
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21.93.560 Remand.

21.93.570 Other procedures.

21.93.700 Appeats— Conflicts of interest.

21.93.710 Appeals—Ex parte communication prohibited.

Artiala e {Brgyias

21:93.010 Appeals, general.

This chapter governs administrative appeals to-the Plarning-Commission-and-the Board-of
Adjustment a hearing officer from actions and determinations taken under the Homer
Zoning Code. [Ord. 08-29, 2008].

21.93.020 Decisions subject to appeal te-Rlanrning-Commission:
a. The following aets-erdeterminations final decisions made under this title by the City

Manager, City Planner, or City Planner’s designee may;when-final; be appealed te-the
Commissieon by a person with standing:
1. Approval or denial of a zoning permit.
2. Approval or denial of a sign permit.
3. Approval or denial of any other permit that is within the authority of the City Planner
to approve or deny.
4. Anenforcement orderissued under HCC 21.90.060.
5. Any other decision that is expressly made appealable to the Commission by other
provisions of the Homer Zoning Code. [Ord. 08-29, 2008].

b. The followmgaets—e%determmaﬂeﬁs final deC|S|ons of the Comm|55|on—wheﬁ—f-ma4— may
be appealed y
by a person with standing:
1. Grantordenial of a conditional use permit.
2. Grantordenial of avariance.
3. Grantor denial of formal recognition of a nonconforming use or structure, or a
decision terminating a nonconforming use or structure.
4. Grantor denial of a conditional fence permit.
5. Adecision by the Commission in a matter appealed to the Commission under HCC
21.93.020.
6. Any other final decision that is expressly made appealable te-the-Board-efAdjustment
or a hearing officer by other provisions of the code. [Ord. 17-07(S-3)(A) § 5,2017; Ord.
08-29, 2008].
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21.93.050 Standing —AppeattePlanning-Commission:

a. Only the following have standing to appeal an appealable action or determination of the
City Manager, City Planner, or City Planner’s designee to the-Commissien-a hearing
officer:

The applicant for the action or determination, or the owner of the property that is the
subject of the action or determination.
The City Manager or City Planner or any governmental official, agency, or unit.

. Any person aggrieved adversely-affeeted by the action or determination. [Ord. 08-29,

2008].

b. Only the following have standing to appeal an appealable action or determination of the

Planning Commission to the-Beard-efAdjustmentera hearing officer:

1

2

3

4,

Applicant for the action or determination, or the owner of the property that is the
subject of the action or determination under appeal.

The City Manager, the City Planner or the City Planner’s designee, or any
governmental official, agency, or unit.

Any person who actively and substantively participated in the proceedings before the
Commission and is aggrieved by the action or determination.

Any person who actively and substantively participated in the proceedings before the
Commission and would be aggrieved adversely-affeeted if the action or
determination being appealed were to be reversed on appeal. [Ord. 17-07(S-3)(A) § 6,
2017; Ord. 14-45 § 1,2014; Ord. 08-29, 2008].
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21.93.070 Time for appeal.

a- An appeal te-thePlanning-Commission must be filed within 36 15 days after the date of:
1. Distribution of the final action-erdetermination decision of the City Manager, City

Planner, or planning staff members to the applicant or other person whose

property is the subject of the matter being appealed; or

d—ays—a#ef-thedateef—ekmstrlbutlon of the flnal aet-reﬁ—e%de’eemnﬁaﬂeﬁ deasmn of the
Planning Commission to the applicant and other parties, if any.

21.93.080 Notice of appeal.

a. A notice of appeal from an action or determination of the City Planner or the Planning
Commission shall be filed with the City Clerk and shall be accompanied by the planning
appeal fee as established in the City of Homer Fee Schedule.

b. A notice of appeal shall be in writing, be signed by the appellant, and shall containybutis
notlimited-te; the following information:

1. The name and address of the appellant.

2. Adescription of the action or determination from which the appeal is sought and the
date upon which the action or determination became final.

3. Thestreet address and legal description of the property that is the subject of the
action or determination being appealed, and the name and address of the owner(s) of
that property.

4. Detailed and specific allegations of error, including reference to applicable provisions
of the zoning code or other law.

5. Astatement of whether the action or determination should be reversed, modified, or
remanded for further proceedings, or any other desired relief.

6. Proofshowing that the appellantis an aggrieved person with standing to appeal
under HCC 21.93. 050 (o] 2. U 93 060 whlchever is appllcable

c. The City Clerk shall reject any notice of appeal that does not comply with HCC 21.93.070
and this section and notify the appellant of the reasons for the rejection. If a notice of appeal
is rejected for reasons other than timeliness, a corrected notice of appeal that complies with
this section will be accepted as timely if filed Wlthln seven days of the date on which the City
Clerk mails the notice of rejection.
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d. Within seven days of the date on which the City Clerk determines the notice of appeal
complies with HCC 21.93.070, Fhe-City-Clerkshatbmatit copies of the notice of appeal shall
be mailed to altpartiesefrecord the appellant, appellee, owner of the property that is

the subject of the action or determination, and te-neighbering property ownersinthe
proceedingappeated-assetforthin HEC 21.94.030 to owners of record on the Borough

Assessor’s records of real property within a 300-foot periphery of the site that is the

sublect of the proposed action #Femﬂméhﬁ%—éays—ef—%heda%e-eﬁ—mﬂmehﬁeeﬁff@erk

21.93.090 Authorizedrepresentative Representation.

a. A party to an appeal may be represented by an attorney or may be self-represented.

An agency or entity is self-represented when acting through an authorized employee or
officer.

b. A party represented by an attorney in the appeal shall file, or cause the attorney to
file, and serve on the other parties a document that:

1. identifies the attorney; and
2. provides the address, telephone number, facsimile number, and electronic mail
address for the attorney.

21.:93.100 General appeals procedure.

a. A hearing officer shall be appointed in accordance with HCC 21.91.100.

ab. All appeals must be heard and a decision rendered within 68 90 days after the appeal
record has been prepared. The bedy-erofficerhearingtheappeat hearing officer may, for
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good cause shown, extend the time for hearing. Fhe-decisionenappeatmustberendered
" I M LR

bc. The appellant, theapplicantfortheactionerdeterminationthatisthe subjectefthe
appeat appellee, owner of the property that is the subject of the action or determination,

and-altpartieswhe-haveentered anappearance their representatives shall be provided not
less than 15 days’ written notlce of the time and place of the appeal hearing. Neighbering

ed. Whenanappelantchoosestoappealtoahearingofficers£ The City Clerk shall identify

the hearing officer in the notice of hearing. All parties shall have 38 5 days from the date of
the notice to object to the hearing officer based upon conflicts of interest, personal bias or ex
parte contacts. Failure to file an objection to the hearing officer within the 38 5 days shall
waive any objection to the hearing officer.

e. A notice of hearing shall be published at least once during the calendar week prior to
the appeal hearing date and the notice shall contain:
1. Abrief description of the proposal on which the public body is to act;
2. Alegal or common description of the property involved and a street address;
3. Date, time and place of the public hearing;
4. Astatement that the complete proposalis available for review, specifying the
particular City office where the proposal may be examined.

Two weeks prior to the appeal hearing, the notice of hearing discussed in this
subsection shall be mailed to owners of record on the Borough Assessor’s records of real
property within a 300-foot periphery of the site that is the subject of the proposed
action.

df. An electronic recording shall be kept of the entire proceeding. Writterminutesshatibe
prepared: The electronic recording shall be preserved for one year unless required for further
appeals. No recording or minutes shall be kept of deliberations that are not open to the
public. [Ord. 17-07(S-3)(A) § 9, 2017; Ord. 10-41(A) § 1, 2010; Ord. 08-29, 2008].

21.93 110 Appeal decisions.

a. All final decisions on appeals shall be in wrltlng—aﬁd—&hall—s%a%e—theﬁames—aﬁd—mmb%e#

b. A decision shall include an official written statement of factual findings and reasens legal
conclusions supporting the decision. This statement shall refer to specific evidence in the
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record and to the controlling sections of the zoning code. Ypen-expressyote;thebodyThe

hearing officer may adopt, as their statement of findings and reasons, those findings and
reasons officially adopted by the body or officer below from which the appeal was taken.

c. Copies of the written decision shall be promptly mailed to the appellant, the-appticantfor

the-action-ordeterminationthatisthesubjectof theappeat appellee, the owner of the
property that is the subject of the action or determination, and alt-partieswhe-entereda
writtep-notice-of appearanceintheappealproceedingtheir representatives. [Ord. 17-07(S-

3)(A) § 10, 2017; Ord. 10-41(A) § 2, 2010; Ord. 08-29, 2008].
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2193510 New evidence or changed circumstances.

a. Except as provided in subsections (b) are-e} of this section, the Beard-efAdjustmenter

hearing officer shall not consider allegations of new evidence or changed circumstances and
shall make their decision based solely on the record. If new evidence or changed
circumstances are alleged, the Beard-efAdjustmentor hearing officer may, in their discretion,
either hear the appeal without considering the allegations or may remand the matter to the
appropriate lower administrative body or official to rehear the matter, if necessary.
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b. When the standing of a person is in issue, the Beard-efAdjustmentor hearing officer may
take additional evidence for the limited purpose of making findings on the question of the

person’s standing. No evidence received under this subsection shall be considered for
purposes other than determining standing.

sther than determining disquatification: [Ord 17~ 07( 3)(A )§12 2017; Ord. 10-41(A) § 5, 2010;
Ord. 08-29, 2008].

21.93.520 Preparation of record.

a. The appeal record shall be completed within 36 15 days after receipt of a timely and
complete notice of appeal te-the Board-efAdjustmentorhearingofficerand The appeal
record shall consist of the items, and shall be prepared in the manner, described in this
subsection.

1. The Clerk will assemble and paginate all relevant documents involved in the original
decision, including any staff reports, minutes, exhibits, notices, and other documents
considered in making the original decision.

2. Aparty may elect to include a verbatim transcript of the testimony before the
Planning Commission in the appeal record by making a written request to the City
Clerk for a recording of the testimony within 14 days after the Clerk mails copies of the
notice of appeal to the parties pursuant to HCC 21.93.080(d). The requesting party
shall arrange and pay for the preparation of the transcript. Only a transcript prepared
and certified as accurate by a qualified court reporter shall be accepted. The original
transcript must be filed with the City Clerk to be provided to the hearing officer with
the record on appeal.

b. The appellant, theappticantforthe-action-ordeterminationthatisthesubjectofthe
appean ppelle e, the owner of the property thatis the subject of the actlon or determination,

aﬁd—tfaﬁseﬁp{—#eFdeFed—we—eemp{ete—A any person may obtam a copy of the record upon

payment of the costs of reproduction and any applicable mailing costs.

21.93.530 Written-briefs-Prehearing conference.
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Unless otherwise established in the prehearing conference an appeal to a hearing
officer will be conducted as follows:

1. Preliminary Matters

2. Oral arguments - 20 minutes each for appellant and appellee. The appellant may
reserve a portion of their time for rebuttal or closing comments.

3. The hearing officer may question each of the parties

4. Adjourn for deliberative purposes.

21.93.550 Beard-efAdjustmentorh Hearing officer decision.

a. The Beard-efAdjustmenter hearing officer may affirm or reverse the decision of the lower
admmlstratlve body in whole orin part l-f—the—appeal—rs—hewd—bﬁ-he—Beafd—ef—Adws%meﬂt—a

fereause: A decision afflrmlng, reversing, or modlfylngthe decmon appealed from shall be in
a form that finally disposes of the case on appeal, except where the case is remanded for
further proceedings.

21.93.560 Remand.

a. The Beard-efAdjustmenter hearing officer may remand the appeal to the lower
administrative body when the Beard-er hearing officer determines that:
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1. Thereis insufficient evidence in the record on an issue material to the decision of the case;
2. There has been a substantial procedural error that requires further consideration by the
lower administrative body; or

3. There is other cause requiring further proceedings by the lower administrative body.

b. A decision remanding a case shall describe any issue upon which further evidence should
be taken, and shall set forth any further directions the Beard-er hearing officer deems
appropriate for the guidance of the lower administrative body.

c. The lower administrative body shall promptly act on the case upon remand in accordance
with the decision of the Beard-efAdjustmenter hearing officer. A case on remand has priority
on the agenda of the lower administrative body, except cases remanded under HCC
21.93.510(a) are not entitled to priority. The applicant or owner of the property in question
may waive the priority given by this subsection. [Ord. 17-07(S-3)(A) § 16,2017; Ord. 08-29,
2008].

211,93.570 Other procedures.

If no specific procedure is prescribed by the code, the Beard-efAdjustmentor hearing officer
may proceed in an administrative appeal in any lawful manner not inconsistent with this title,

statutes, and the Constitution. [Ord. 17-07(S-3)(A) § 17, 2017; Ord. 08-29, 2008].

21.93.700 Appeats—Conflict of interest.
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A hearing officer or administrative law judge shall refrain from hearing or otherwise deciding
a case presenting a conflict of interest. A conflict of interest may arise from a financial or
other personal interest of the hearing officer or administrative law judge, or of an immediate
family member. A conflict of interest exists if:

a. Thefinancial or other personal interest reasonably could be perceived to influence the
official action of the hearing officer; or
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b. Ahearing officer previously represented or provided legal advice to a party on a
specific subject before the hearing officer or administrative law judge.

21.93.710 Appeals— Ex parte communication prohibited.

v The hearing officer
appomted by—t—he-eﬂy—Ma-HageFto review a deC|S|on issued by the Commission shall not have
ex parte communication with any person. “Ex parte communication” means to
communicate, directly or indirectly, with the appellant, other parties or persons affected by
the appeal, or members of the public concerning an appeal or issues specifically presented in
the notice of appeal, either before the appeal hearing or during any period of time the matter
is under consideration or subject to reconsideration, without notice and opportunity for all
parties to participate in the communication.

b. This section does not prohibit:

1. Communications between municipal staff and Commission or Beard-membersor the
hearing officer where:
a. Such staff members are not themselves parties to the appeal; and
b. Such communications do not furnish, augment, diminish, or modify the
evidence in the record on appeal.
2. Communications between the Commission erBeard and its legal counsel.
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f.Itis a violation, subject to penalties and other enforcement remedies under this title:

1. For any person to knowingly have or attempt to have ex parte communication with a
Commission or Beard-er hearing officer in violation of subsection (a) of this section.

2. For any Commission erBeard-member or hearing officer to knowingly receive an ex parte
communication in violation of subsection (a) of this section.

3. For any Commission erBeard member to knowingly fail to place on the record any matter
when and as required under subsections (c) and (d) of this section. [Ord. 17-07(S-3)(A) § 19,
2017; Ord. 08-29, 2008].

Section 3. This Ordinance is of a permanent and general character and shall be included
in the City Code.

ENACTED BY THE CITY COUNCIL OF HOMER, ALASKA, this 9th day of August, 2021.

CITY OF I-f}%lER
y M sl

KEN CASTNER, MAYOR

ATTEST:

\(\A.LQXL Yool

MELISSA JA\&OBSEN, MMC, CITY CLERK

YES: 5
NO: @
ABSTAIN: &
ABSENT: &

First Reading: 71202}
Public Hearing: ¢-Gi-2J
Second Reading: 421
Effective Date: §.10-21
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