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RECREATIONAL USE AGREEMENT 
 

RECREATIONAL USE AGREEMENT (“Agreement”) dated as of May 1, 2022, between the 
CITY OF HOMER, an Alaska municipal corporation ("City"), and SOUTH PENINSULA LITTLE 
LEAGUE, INC., an Alaska nonprofit corporation (“Permittee”).  
 

RECITALS  
 

WHEREAS, City owns certain property commonly known as Karen Hornaday Park, and 
described as:  
 

SW1/4 SE1/4 Section 18 Township 6S Range 13W, excluding South Peninsula 
Hospital Subdivision 2008 Addition, Kenai Peninsula Borough Parcel No. 
17504023; and  

 
WHEREAS, a part of Karen Hornaday Park has been developed with ball fields and a 

parking area; and  
 

WHEREAS, the use of the ball fields in Karen Hornaday Park for Little League games 
and practice provides an valuable recreation resource to the youth of the Homer community; 
and 

 
 

WHEREAS, Permittee desires to continue to conduct Little League games and practice 
at the ball fields in Karen Hornaday Park, and City agrees that Permittee should be permitted 
to do so under the terms and conditions of this Agreement. 
 

NOW, THEREFORE, in consideration of the matters recited above, and the mutual 
covenants herein, the parties agree as follows:  
 

ARTICLE 1. DEFINITIONS AND ATTACHMENTS  
 
 1.01 Definitions. As used herein, the term:  
 
 (a) "Complete" and "Completion" mean, with regard to an improvement, that 
construction of the improvement is finished and the improvement is fully operational and 
ready for occupancy or use for its intended purpose, including without limitation the issuance 
of any applicable certificate of occupancy and other applicable permits, licenses, certificates 
or inspection reports necessary to the improvement's legally authorized use.  
 
 (b) "Council" means the City Council of the City of Homer, Alaska. 
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 (c) "Environmental Laws" means all local, state, and federal laws, ordinances, 
regulations, and orders related to environmental protection; or the use, storage, generation, 
production, treatment, emission, discharge, remediation, removal, disposal, or transport of 
any Hazardous Substance.  
 
 (d) “Excusable Delay” means delay due to strikes, acts of God, inability to obtain labor 
or materials, orders of any governmental authority having jurisdiction, removal of Hazardous 
Materials discovered at any time after the commencement of the Term, enemy action, civil 
commotion, fire, unusual inclement weather, unavoidable casualty or similar causes beyond 
the reasonable control of Permittee. 
 
 (e) "Hazardous Substance" means any substance or material defined or designated as 
hazardous or toxic waste; hazardous or toxic material; hazardous, toxic, or radioactive 
substance; or other similar term by any federal, state, or local statute, regulation, or ordinance 
or common law presently in effect or that may be promulgated in the future as such statutes, 
regulations, and ordinances may be amended from time to time. 
 
 (f) "City” means the City of Homer, Alaska.  
 
 (g) "Property" is defined in Section 2.01.  
 
 (h) “Required Improvements” is defined in Section 5.02. 
 
 (i) “Permittee” means South Peninsula Little League, Inc. 
 
 (j) “Term” is defined in Section 3.01. 
 
 1.02 Attachments. The following documents are attached hereto, and such 
documents, as well as all drawings and documents prepared pursuant thereto, shall be 
deemed to be a part hereof: 
 
 Exhibit "A" Legal Description of Property  

 Exhibit "B" Site Plan  

 Exhibit "C" Certificates of Insurance  

ARTICLE 2.  THE PROPERTY 
 

2.01 License for Use of Property. Subject to the terms and conditions of this 
Agreement, City grants to Permittee and Permittee accepts from City a revocable, non-
exclusive license to use the following described property (“Property”):  
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That part of the SW1/4 SE1/4 Section 18 Township 6S Range 13W, excluding 
South Peninsula Hospital Subdivision 2008 Addition, Homer Recording District, 
Third Judicial District, State of Alaska, also known as Kenai Peninsula Borough 
Parcel No. 17504023, that has been developed with ball fields and a parking area 
as depicted on Exhibit A, containing 7 acres, more or less, plus the 
improvements thereon, including without limitation three ball fields, storage 
connex, and batting cage platform; 

 
 
Additionally, the Pavilions are available for use and must be scheduled. Pavilion use 
fees are waived provided the use agreement is not in violation.  

 
This Agreement does not grant Permittee any real property interest in the Property.  This 
Agreement is issued to allow Permittee to use the Property only for the purposes authorized in 
this Agreement or approved in writing by City.  The City reserves the right to permit other uses 
of the Property. 
 

2.02 Property Accepted "As Is." Permittee has inspected the Property, has made its 
own determination as to the suitability of the Property for Permittee’s intended use, and 
accepts the Property "AS IS." City, its agents and employees make no warranties, expressed or 
implied, concerning the condition of the Property, including without limitation the fitness of 
the Property for any particular purpose, including those uses authorized by this Agreement, or 
subsurface and soil conditions, including the presence of any Hazardous Substance.  
 

ARTICLE 3. TERM 
 
 3.01 Agreement Term; Termination. The term of this Agreement is ___one_________ 
year, commencing on __May 9_______ ___ 2022, and ending on ________January 1, ___, 2023 
(“Term”).  The Term is subject to termination by either party, with or without cause, at any 
time. 
 
 3.02 Permit Renewal. Permittee acknowledges that it has no right of any kind to 
continue using or occupying the Property after the expiration or earlier termination of the 
Term. Not less than 3 months before the expiration of the Term, Permittee may apply to City 
for a renewal of this Permit in the manner that a person then would apply for a new permit to 
use the Property. In response to a timely application, the Council will determine whether to 
renew this Agreement, and the term of any renewal, at its sole discretion. The Council is under 
no obligation to renew this Agreement, or to renew this Agreement for the term that Permittee 
requests. If the Council does not grant a timely renewal of this Agreement, Tenant shall prepare 
to surrender possession of the Property as required by Section 3.03, and dispose of 
improvements on the Property as required by Section 5.05.  
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3.03 Surrender of Possession. Upon the expiration or earlier termination of the Term, 
Permittee shall promptly and peaceably surrender the Property, clean, free of debris, and in as 
good order and condition as at the commencement of the Term, ordinary wear and tear 
excepted, and shall remove from the Property all personal property of Permittee, and all other 
personal property that was not present on the Property at the commencement of the Term. If 
Permittee fails to surrender the Property in the required condition, City may (i) restore the 
Property to such condition and Permittee shall pay the cost thereof on demand; and (ii) at its 
option retain any personal property remaining on the Property, which shall become property 
of the City, or dispose of such personal property without obligation to Permittee. 

3.04 Holding Over. Permittee’s continuing in possession of the Property after the 
expiration or earlier termination of the Term will not renew or extend this Agreement and will 
not give Permittee any rights in or to the Property.  
 

ARTICLE 4. PERMIT FEE, TAXES, ASSESSMENTS AND UTILITIES 
 
 4.01 Permit Fee. City will not charge Permittee any fee for Permittee’s use of the 
Property under this Agreement.  
 
 

4.02 Utility Charges. City shall pay all charges for utility and other services required for 
its use of the Property under this Agreement, including without limitation ball field mowing, 
electric, water, sewer, snow removal and refuse removal. City shall be solely responsible for 
the cost of utility connections.  
 

ARTICLE 5. USE AND IMPROVEMENT OF PROPERTY 
 
 5.01 Use of Property. Permittee shall use and maintain the Property during the 
months of May, June, July, August and September for Little League baseball games, practice, 
and events associated with league activities. Field use is anticipated to be greatest from May 
until early July, from 4 pm to 10:30 pm, Monday through Saturday. An extended season into 
September is possible due to clinics and playoff games. Permittee shall not use or improve the 
Property for any purpose or in any manner other than as described above without City’s 
written consent, which consent City may withhold in its sole discretion. Permittee is not 
responsible for other park users not affiliated with Little League.  
 

5.02 Required Improvements. Permittee shall, at Permittee’s sole expense, construct, 
and at all times during the Term keep and maintain on the Property the following 
improvements (“Required Improvements”):  
 

 
-Bases, base anchors, baselines, and infield. 
-Dugouts 
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-Storage units 
 

 
5.03 Construction Prerequisites. Permittee may not commence any construction on 

the Property, including without limitation construction of the Required Improvements, 
without first satisfying the following conditions:  
 

(a) Not less than 30 days before commencing construction, Permittee shall submit to 
City preliminary plans and specifications, and an application for a City of Homer zoning permit, 
for the construction, showing the layout of proposed improvements, ingress and egress, 
dimensions and locations of utilities, drainage plans, and any other information required for 
the zoning permit or other required permits. The preliminary plans and specifications are 
subject to City’s approval, which will not be unreasonably withheld. City shall communicate 
approval or disapproval in the manner provided for notices, accompanying any disapproval 
with a statement of the grounds therefor.  Permittee shall be responsible for complying with 
all laws governing the construction, notwithstanding City’s approval of preliminary plans and 
specifications under this paragraph.  
 

(b) Not less than five days before commencing construction, Permittee shall deliver to 
City one complete set of final working plans and specifications as approved by the 
governmental agencies whose approval is required for Permittee to commence construction.  
The final working plans and specifications shall conform substantially to the preliminary plans 
and specifications previously approved by City, subject to changes made to comply with 
suggestions, requests or requirements of a governmental agency or official in connection with 
the application for permit or approval.  
 
 (c) Not less than five days before commencing construction, Permittee shall give City 
written notice of its intent to commence construction, and furnish to City with proof that all 
applicable federal, state and local permits required for the construction have been obtained.  
 

5.04 Extensions of Time for Completion of Required Improvements. City shall grant 
an extension of the time to Complete the Required Improvements for a period of time equal to 
the duration of an Excusable Delay, upon Permittee’s written request describing the nature of 
the Excusable Delay, provided Permittee has commenced construction in a timely manner and 
is proceeding diligently to Complete construction.  
 

5.05 Disposition of Improvements at End of Term.  
 
 (a) At the expiration of the Term Permittee shall leave in place on the Property all 
improvements designated in Exhibit B for transfer to City and retention on the Property at the 
expiration of the Term. Permittee shall leave such improvements intact with all components 
in good condition and ready for use or occupancy. Permittee shall execute, acknowledge and 
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deliver to City a proper instrument in writing, releasing and quitclaiming to City all of 
Permittee’s interest in such improvements. Except for improvements that Permittee is 
required to leave on the Property, Permittee shall remove any improvements constructed by 
Permittee or other occupants of the Property under this Agreement before the expiration of 
the Term. 
 
 (b) Permittee shall notify City before commencing the removal of an improvement as 
required by subsection (a) of this section, and coordinate the removal work with City. Once 
Permittee commences the removal work, Permittee shall execute the removal with reasonable 
diligence to Completion and shall repair all damages to the Property caused by such removal 
no later than the expiration of the Term, in accordance with a site restoration plan approved 
by the City. All salvage resulting from such work will belong to Permittee, who is responsible 
for its removal and lawful disposal.  
 
 (c) If Permittee fails to remove any improvements from the Property that Permittee is 
required to remove under subsection (a) of this section, Permittee shall pay City the costs that 
it incurs in removing and disposing of the improvements and repairing damages to the 
Property caused by such removal.  
 
 

ARTICLE 6. CARE AND USE OF THE PROPERTY 
 

6.01 Maintenance of the Property.  
 

(a) Permittee at its own cost and expense shall keep the ball fields  and all Little 
League storage buildings and batting cage and improvements that at any time may be situated 
thereon in a clean, safe and orderly condition, and in good repair at all times during the Term.  
 

(b) Without limiting the generality of subsection (a) of this section, Permittee shall 
maintain the Property and ensure that the Property complies with all applicable health and 
safety standards.  Permittee’s maintenance responsibilities shall include without limitation:  
 
 

(i) repairing infield/outfield divots or damages, 
(ii.) performing minor fence repairs, and 
(iii) performing routine litter pick up and disposal on Park Property after all 

games and events. 
 
(iv)Inspecting dugouts and other wooden structures for nails or other snagging 

or puncture hazards and report all defects to Parks Superintendent 
 

(c) City may close the Property on a daily basis if needed to control vandalism or 
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inappropriate off-hours usage.  The Property is not maintained in the winter by the City.  The 
City shall provide Permittee with keys to the Property at the beginning of each season of its 
occupancy of the Property, but Permittee must return all sets of keys provided to Permittee at 
the end of the season.  City shall provide waste receptacles for garbage during the summer 
months and shall empty these receptacles as needed but Permittee shall enforce the “leave no 
trace behind” principle with participants and spectators at its activities on the Property.  The 
City shall provide restroom facilities.  Permittee may provide additional portable toilets, 
generators, water holding tanks and storage units as needed at its own expense with approval 
and communication with Parks Superintendent.   
 

(d) City shall provide mowing services on the fields.  
 
(e) City shall provide major fence repairs such as chain link patching. 

 
6.02 Nuisances Prohibited. Permittee while present on site shall keep the Property in 

a clean, orderly and sanitary condition. Permittee shall not use the Property in any manner 
that will constitute waste or a nuisance. City, at Permittee’s expense and without any liability 
to Permittee, may remove or abate any such junk, abandoned or discarded property, litter, 
rubbish or trash, or nuisance on the Property after 15 days written notice to Permittee, or after 
four hours notice to Permittee in writing, by telephone, facsimile or in person if City finds that 
such removal or abatement is required to prevent imminent harm to public health, safety or 
welfare. Permittee shall pay City all the costs of such removal. This section does not limit or 
waive any other remedy available to the City of Homer to abate any nuisance or for the 
violation of the Homer City Code. 
 

6.03 Supervision of Property Use.  
 

(a) On or before each May 15 during the term of this Agreement, Permittee shall develop 
a schedule of games and events to occur on the Property during its next period of occupancy 
of the Property, including without limitation adult and youth baseball games and practices 
and baseball tournaments and clinics.  Permittee shall consult with the City before 
undertaking major maintenance or improvement of the Property or Permittee’s facilities, 
including informing the City regarding its planned use of donated labor and materials. 
 

(b) Permittee shall provide general supervision of use of the parking lots before, during 
and after its activities on the Property to ensure that the Property and City parking procedures 
are used and the parking lots are properly maintained.  Permittee shall notify all participants 
of the inherent risks of parking near the sports fields and inform these participants of the risk 
assumed by the participant when he or she utilizes the parking lots. 
 

(c) Permittee may store equipment on the Property and provide other user groups with 
access to its equipment storage facilities. Any secured facility on site, requires two keys or 
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combination information and must be provided to the Parks Superintendent.  
 

 (d) Permittee may install sponsorship banners and/or signage only with review and 
approval from the City prior to installation, 
 
 (e) Permittee must assign two (2) points of contact or designees on behalf of the entire 
organization (one primary and one secondary in the absence of primary) to establish formal 
communication with the city staff (Parks Superintendent or designee). 
 
 (f) Permittee must require all organization coaches and board members to have read 
this user agreement.   

6.04 Hours of Operation. Permittee may use the Property, and invite members of the 
public onto the Property, only during the hours that City has made the Property open to the 
public.  Permittee shall take such measures to close the field access roads to vehicles by 
locking the chains when daily Little League activities have concluded. Any vehicles beyond the 
locked chain on the access road is limited to approved coaches and maintenance personnel 
only. 
 

6.05 Compliance with Laws. Permittee's improvement and use of the Property shall 
comply with all governmental statutes, ordinances, rules and regulations, including without 
limitation the City of Homer Zoning Code and all applicable building codes, now or hereafter 
in effect.  
 

6.06 Liens. Permittee may not permit any lien, including without limitation a 
mechanic's or materialman's lien, to be recorded against the Property. If any such lien is 
recorded against the Property, Permittee shall cause the same to be removed; provided that 
Permittee may in good faith and at Permittee's own expense contest the validity of any such 
lien without subjecting the Property to foreclosure, and in the case of a mechanic’s or 
materialman’s lien, if Permittee has furnished the bond required in AS 34.35.072 (or any 
comparable statute hereafter enacted providing for a bond freeing the Property from the effect 
of such a lien claim). Permittee shall indemnify and save City harmless from all liability for 
damages occasioned by any such lien, together with all costs and expenses (including 
attorneys' fees) incurred by City in negotiating, settling, defending, or otherwise protecting 
against such lien and shall, in the event of a judgment of foreclosure of the lien, cause the same 
to be discharged and removed prior to any attempt at execution of such judgment. 
 
 

6.07 Access Rights of City. City’s agents and employees shall have the right, but not 
the obligation, to enter the Property at all reasonable times to inspect the use and condition 
of the Property; to serve, post or keep posted any notices required or allowed under the 
provisions of this Agreement, including notices of non-responsibility for liens; and to do any 
act or thing necessary for the safety or preservation of the Property. 
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6.08 Special Events. Permittee are not required to submit a Special Events permit 

unless there is an additional event beyond the typical and historical use of organization 
operations.  

 
6.09 Food and Concessions. Permittee are allowed up to two (2) food trucks for their 

activities.  These food trucks must fulfil the city’s required food truck permitting process. The 
Pavilion #2 will be available for permittee to use for concession purposes. 
 
 

ARTICLE 7. ASSIGNMENT 
 

7.01 Consent Required for Assignment. Permittee shall not assign its interest in this 
Agreement or in the Property without first obtaining the written consent of City, which City may 
grant or withhold in its sole discretion.  No consent to any assignment waives Permittee’s 
obligation to obtain City’s consent to any subsequent assignment.  An assignment of this 
Agreement shall require the assignee to assume Permittee's obligations hereunder, and shall 
not release Permittee from liability hereunder unless City specifically so provides in writing. 
 

7.02. Costs of City's Consent to be Borne by Permittee. As a condition to City’s 
consent to any assignment under section 7.01, Permittee shall pay City's reasonable costs, 
including without limitation attorney's fees and the expenses of due diligence inquiries, 
incurred in connection with any request by Permittee for City’s consent to the assignment.  
 

ARTICLE 8. LIABILITY, INDEMNITY AND INSURANCE 
 

8.01 Limitation of City Liability. City, its officers and employees shall not be liable to 
Permittee for any damage to the Property or the buildings and improvements thereon, or for 
death or injury of any person or damage to any property, from any cause; however, this 
provision shall not affect the liability of City, its officers and employees on any claim to the 
extent the claim arises from their negligence or willful misconduct.  
 

8.02 Indemnity Generally. Permittee shall indemnify, defend, and hold harmless 
City, its officers and employees from all claims arising from death or injury of any person or 
damage to any property occurring in or about the Property; however, this provision shall not 
apply to any claim to the extent the claim arises from the sole negligence or willful 
misconduct of City, its officers and employees.  
 

8.03 Insurance Requirements.  
 

(a) Without limiting Permittee’s obligations to indemnify under this Agreement, 
Permittee at its own expense shall maintain in force such policies of insurance with a carrier or 
carriers reasonably satisfactory to City and authorized to conduct business in the state of 
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Alaska, as City may reasonably determine are required to protect City from liability arising from 
Permittee’s activities under this Agreement.  City’s insurance requirements shall specify the 
minimum acceptable coverage and limits, and if Permittee’s policy contains broader coverage 
or higher limits, City shall be entitled to such coverage to the extent of such higher limits.  
 
 (b) Permittee shall maintain in force at all times during the Term the following policies 
of insurance:  
 
  (1) Comprehensive general liability insurance with limits of liability not less than 
a combined single limit for bodily injury and property damage of $1,000,000 each occurrence 
and $2,000,000 aggregate. This insurance also shall be endorsed to provide contractual 
liability insuring Permittee’s obligations to indemnify under this Agreement.  
 
    
 

(c) Permittee shall furnish City with certificates evidencing the required insurance not 
later than the date as of which this Agreement requires the insurance to be in effect. The 
certificates of insurance shall be attached hereto as Exhibit C. The certificates and the 
insurance policies required by this Section shall contain a provision that coverages afforded 
under the policies will not be cancelled or allowed to expire, and limits of liability will not be 
reduced, without at least 30 days' prior written notice to City. City shall be named as an 
additional insured under all policies of liability insurance required of Permittee. City’s 
acceptance of a deficient certificate of insurance does not waive any insurance requirement in 
this Agreement.  
 

ARTICLE 9. ENVIRONMENTAL MATTERS  
 

9.01 Use of Hazardous Substances. Permittee shall not cause or permit the Property 
to be used to generate, manufacture, refine, transport, treat, store, handle, dispose of, 
transfer, produce or process any Hazardous Substance, except as is necessary or useful to 
Permittee’s authorized uses of the Property stated in Section 5.01, and only in compliance with 
all applicable Environmental Laws. Any Hazardous Substance permitted on the Property as 
provided in this section, and all containers therefor, shall be handled, used, kept, stored and 
disposed of in a manner that complies with all applicable Environmental Laws, and handled 
only by properly trained personnel.  
 

9.02 Prevention of Releases. Permittee shall not cause or permit, as a result of any 
intentional or unintentional act or omission on the part of Permittee or any of its agents, 
employees, volunteers, contractors, invitees or other users or occupants of the Property, a 
release of any Hazardous Substance onto the Property or onto any other property.  
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9.03 Compliance with Environmental Laws. Permittee at all times and in all respects 
shall comply, and will use its best efforts to cause all of its agents, employees, volunteers, 
contractors, invitees or other users or occupants of the Property to comply, with all 
Environmental Laws, including without limitation the duty to undertake the following specific 
actions: (i) Permittee shall, at its own expense, procure, maintain in effect and comply with all 
conditions of, any and all permits, licenses and other governmental and regulatory approvals 
required by all Environmental Laws, including without limitation permits required for 
discharge of (appropriately treated) Hazardous Substances into the ambient air or any sanitary 
sewers serving the Property; and (ii) except as discharged into the ambient air or a sanitary 
sewer in strict compliance with all applicable Environmental Laws, all Hazardous Substances 
from or on the Property to be treated and/or disposed of by Permittee will be removed and 
transported solely by duly licensed transporters to a duly licensed treatment and/or disposal 
facility for final treatment and/or disposal (except when applicable Environmental Laws 
permit on-site treatment or disposal in a sanitary landfill).  
 

9.04 Notice. Permittee shall promptly give City (i) written notice and a copy of any 
notice or correspondence it receives from any federal, state or other government agency 
regarding Hazardous Substances on the Property or Hazardous Substances which affect or will 
affect the Property; (ii) written notice of any knowledge or information Permittee obtains 
regarding Hazardous Substances or losses incurred or expected to be incurred by Permittee or 
any government agency to study, assess, contain or remove any Hazardous Substances on or 
near the Property, and (iii) written notice of any knowledge or information Permittee obtains 
regarding the release or discovery of Hazardous Substances on the Property. 
 

9.05 Remedial Action. If the presence, release, threat of release, placement on or in 
the Property, or the generation, transportation, storage, treatment or disposal at the Property 
of any Hazardous Substance (i) gives rise to liability (including but not limited to a response 
action, remedial action or removal action) under any Environmental Law, (ii) causes a 
significant public health effect, or (iii) pollutes or threatens to pollute the environment, 
Permittee shall, at its sole expense, promptly take any and all remedial and removal action 
necessary to clean up the Property and mitigate exposure to liability arising from the 
Hazardous Substance, whether or not required by law.  
 

9.06 Indemnification. Subject to Section 9.09, Permittee shall indemnify, defend, and 
hold harmless City, its officers and employees from and against any and all claims, 
disbursements, demands, damages (including but not limited to consequential, indirect or 
punitive damages), losses, liens, liabilities, penalties, fines, lawsuits and other proceedings 
and costs and expenses (including experts’, consultants’ and attorneys’ fees and expenses, and 
including without limitation remedial, removal, response, abatement, cleanup, legal, 
investigative and monitoring costs), imposed against City, arising directly or indirectly from or 
out of, or in any way connected with (i) the failure of Permittee to comply with its obligations 
under this Article; (ii) any activities on the Property during Permittee's past, present or future 
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possession or control of the Property which directly or indirectly resulted in the Property being 
contaminated with Hazardous Substances; (iii) the discovery of Hazardous Substances on the 
Property whose presence was caused during the possession or control of the Property by 
Permittee; (iv) the clean-up of Hazardous Substances on the Property; and (v) any injury or 
harm of any type to any person or damage to any property arising out of or relating to 
Hazardous Substances on the Property or from the Property on any other property. The 
liabilities, losses, claims, damages, and expenses for which City is indemnified under this 
section shall be reimbursable to City as and when the obligation of City to make payments with 
respect thereto are incurred, without any requirement of waiting for the ultimate outcome of 
any litigation, claim or other proceeding, and Permittee shall pay such liability, losses, claims, 
damages and expenses to City as so incurred within 10 days after notice from City itemizing in 
reasonable detail the amounts incurred (provided that no itemization of costs and expenses of 
counsel to City is required where, in the determination of City, such itemization could be 
deemed a waiver of attorney-client privilege).  
 

9.07 Survival of Obligations. The obligations of Permittee in this Article, including 
without limitation the indemnity provided for in Section 9.06, are separate and distinct 
obligations from Permittee's obligations otherwise provided for herein and shall continue in 
effect after the expiration of the Term and any Renewal Term.  

9.08 Claims against Third Parties. Nothing in this Article shall prejudice or impair the 
rights or claims of Permittee against any person other than City with respect to the presence 
of Hazardous Substances as set forth above.  

9.09 Extent of Permittee’s Obligations. Permittee’s obligations under this Article 
apply only to acts, omissions or conditions that (i) occur in whole or in part during the Term or 
during any time of Permittee's possession or occupancy of the Property prior to or after the 
Term of this Agreement; or (ii) are proximately caused in whole or in part by the occupancy of, 
use of, operations on, or actions on or arising out of the Property by Permittee or its employees, 
agents, customers, invitees or contractors.  
 

ARTICLE 12. GENERAL PROVISIONS 
 

12.01 Authority. Permittee represents and warrants that it has complete and 
unconditional authority to enter into this Agreement; this Agreement has been duly authorized 
by Permittee’s governing body; this Agreement is a binding and enforceable agreement of and 
against Permittee; and the person executing the Agreement on Permittee’s behalf is duly and 
properly authorized to do so.  
 

12.02 Notices.  
 

(a) All notices, demands or requests from one party to another shall be delivered in 
person or be sent by (i) mail, certified or registered, postage prepaid, (ii) reputable overnight 
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air courier service, or (iii) electronic mail (accompanied by reasonable evidence of receipt of 
the transmission and with a confirmation copy mailed by first class mail no later than the day 
after transmission). 
 

(b) From and after the signing of this Agreement, Permittee at all times shall maintain 
on file with City the names, mailing addresses, telephone numbers and email addresses of two 
individuals with authority to receive notices on behalf of Permittee under this Agreement. 
 

(c) All notices to City under this Agreement shall be addressed to the following: 
 

City Manager  
City of Homer  
491 East Pioneer Avenue  
Homer, Alaska 99603  
Facsimile:  (907) 235-3148  
Email: citymanager@ci.homer.ak.us 

 
12.03 Time. Time is of the essence of each provision of this Agreement.  The time in 

which any act provided by this Agreement is to be done is computed by excluding the first day 
and including the last, unless the last day is a Saturday, Sunday or a holiday, and then it is also 
excluded. The term "holiday" will mean all holidays as defined by the statutes of Alaska.  
 

12.04 Interpretation. Each party hereto has been afforded the opportunity to consult 
with counsel of its choice before entering into this Agreement. The language in this Agreement 
shall in all cases be simply construed according to its fair meaning and not for or against either 
party as the drafter thereof.  
 

12.05 Captions. The captions or headings in this Agreement are for convenience only 
and in no way define, limit or describe the scope or intent of any provision of this Agreement.  
 

12.06 Independent Contractor Status. City and Permittee are independent 
contractors under this Agreement, and nothing herein shall be construed to create a 
partnership, joint venture, or agency relationship between City and Permittee. Neither party 
shall have any authority to enter into agreements of any kind on behalf of the other and shall 
have no power or authority to bind or obligate the other in any manner to any third party.  
 

12.07 Parties Interested Herein. Nothing in this Agreement, express or implied, is 
intended or shall be construed to give to any person other than City and Permittee any right, 
remedy or claim, legal or equitable, under or by reason of this Agreement. The covenants, 
stipulations and agreements contained in this Agreement are and shall be for the sole and 
exclusive benefit of City and Permittee, and their permitted successors and assigns.  
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12.08 Successors and Assigns. This Agreement shall be binding upon the successors 
and assigns of City and Permittee, and shall inure to the benefit of the permitted successors 
and assigns of City and Permittee.  
 

12.09 Waiver. No waiver by a party of any right hereunder may be implied from the 
party’s conduct or failure to act, and neither party may waive any right hereunder except by a 
writing signed by the party’s authorized representative. The lapse of time without giving notice 
or taking other action does not waive any breach of a provision of this Agreement. No waiver 
of a right on one occasion applies to any different facts or circumstances or to any future 
events, even if involving similar facts and circumstances. No waiver of any right hereunder 
constitutes a waiver of any other right hereunder.  
 

12.10 Attorney's Fees. In the event of litigation between City and Permittee 
concerning enforcement of any right or obligation under this Agreement, the non-prevailing 
party shall reimburse the prevailing party for the attorney's fees reasonably incurred and 
expended by the prevailing party in the litigation. 
 

12.11 Severability. If any provision of this Agreement shall for any reason be held to 
be invalid, illegal, unenforceable, or in conflict with any law of a federal, state, or local 
government having jurisdiction over this Agreement, such provision shall be construed so as 
to make it enforceable to the greatest extent permitted, such provision shall remain in effect 
to the greatest extent permitted and the remaining provisions of this Agreement shall remain 
in full force and effect.  
 

12.12 Entire Agreement, Amendment. This Agreement constitutes the entire and 
integrated agreement between City and Permittee concerning the subject matter hereof, and 
supersedes all prior negotiations, representations or agreements, either written or oral. No 
affirmation, representation or warranty relating to the subject matter hereof by any employee, 
agent or other representative of City shall bind City or be enforceable by Permittee unless 
specifically set forth in this Agreement. This Agreement may be amended only by written 
instrument executed and acknowledged by both City and Permittee.  
 

12.13 Governing Law and Venue. This Agreement will be governed by, construed and 
enforced in accordance with, the laws of the State of Alaska. Any action or suit arising between 
the parties in relation to or in connection with this Agreement, or for the breach thereof, shall 
be brought in the trial courts of the State of Alaska for the Third Judicial District at Homer. 
 

12.14 Execution in Counterparts. This Agreement may be executed in two or more 
counterparts, each of which shall be an original and all of which together shall constitute one 
and the same document. 
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set 
forth above.  
 
CITY OF HOMER     __________________________ 
 
 
By: _________________________   By: _______________________ 

Rob Dumouchel, City Manager   (name/title) 
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EXHIBIT C 
 

CERTIFICATES OF INSURANCE 
 

(Section 9.04(d)) 
 
 
 
 
 
 
 
 
 
 
 
 


